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City Bank Farmers Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 
manager of investments in New 
York. It is also equipped to serve 
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istrar, corporate trustee, or in other 


corporations as transfer agent, reg- ‘ 
! 


agency capacities. 

You are cordially invited to dis- 
cuss with one of our officers the 
services the Trust Company is or- 


ganized to render. 


City Bank Farmers 
cuaermee wx L7USL Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street; 
Brooklyn Office: 181 Montague Street 





Who Should Own the Banks? 


Creditor Principle of Bank Proprietorship and Management 


J. R. BURROW 
President, Central National Bank and Central Trust Company, Topeka, Kans. 


HAT character and ability are the 

first prerequisites of a successful 
banker goes without saying. It must 
also be recognized that since banking is 
vested with a peculiar public interest 
which does not characterize any other 
occupation, there is another matter that 
is vastly more important in banking than 
in other lines of effort. To state it simply, 
it is all right for a man to start a store 
or factory or any other line of business 
on a ‘shoe string’ if he can, but it is ab- 
solutely wrong to do that in the banking 
business. 

My conception of banking starts with 
the proposition that a banker is prim- 
arily a money lender. If he makes 
sound loans and collects them with the 
interest due him, he gradually acquires 
more money to lend. If he keeps on suc- 
cessfully, it isn’t long before the neigh- 
bors begin to ask him to take care of 
their money for them. The banker finds 
he can lend some of these deposits as 
well as his own money, and if the loans 
be sound and he retains the confidence of 
the community as a result of good and 
honest management, there is always 
enough cash coming back into the till to 
meet the withdrawals made by de- 
positors. 

That is the way banking actually 
started in ancient times and as recently 
as the 1870’s in western Kansas. (I 
might be wrong about how banking 
started in ancient times,—I wasn’t there. 
Some say the depositor came first and 
the capital second. Somehow I doubt 
if the first depositor left his ounce of 
gold with a man who didn’t have an 
ounce of gold. It just doesn’t sound like 
human nature.) 


“Borrowed” Money 


OW let’s turn back to the phrase: “A 
banker is primarily a money 


lender.” Obviously that assumes that 
to be a banker a man must have more 
money than he needs for living—money 
he can therefore lend for profit, but 
money he presumably doesn’t want to 
lose. How far we have forgotten that 
basic essential of banking philosophy! 
To be sure, banking laws have long re- 
quired a minimum amount of capital 
stock. But they have not provided that 
a penniless, inexperienced man who had 
not been able to accumulate a dime to 
his name couldn’t borrow the full amount 
of the capital stock of the bank he was — 
about to start, form a bank in the near- 
est city, and put all the stock in the new 
bank up as collateral to his note. 
(Directors’ qualifying shares is an irrel- 
evant detail.) In exactly this manner, 
thousands of banks were started all over 
this country—without the addition of 
scarcely a dollar of banking capital— 
and the banker himself started out as 
the first and most important ‘borrower’ 
in the whole equation. 


Again, the laws have not prevented a 
speculator from buying control of a bank, 
sometimes paying far more for it than 
it could possibly be worth for legitimate 
banking purposes in order to finance his 
schemes of exploitation, and then bor- 
rowing all the money necessary to pay 
for the controlling stock so purchased. 
There is nothing about such a situation 
that can be considered sound. 


While our banking history would have 
been much freer from bank failures had 
actual new banking capital been pro- 
vided as the national and state laws con- 
templated whenever new banks were 
started, nevertheless had the statutes 
gone still further and forbidden banks’ 
or private lending on bank stock as col- 
lateral except perhaps in the case of 
banks for bolstering up debts previously 
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contracted, an amazing percentage of our 
bank failures would never have occurred. 
Perhaps steps could yet be taken to 
bring this about gradually. It is worth 
thinking about as to whether or not new 
loans on bank stock except for debts pre- 
viously contracted could not now be 
greatly limited, a reasonable time being 
allowed for collecting present loans. For 
instance, banks could be divided into 
groups by size, and certain restrictions 
placed on the extent to which stock of 
banks in the various groups could be 
used as collateral. The restrictions 
should be so devised as to do two things: 
1. To keep any individual, family or 
group from securing working con- 
trol of a bank on borrowed money. 
. To keep the general public from 
speculating in bank stocks. (As a 
means to this end certainly the sta- 
tutes should be again changed to 
require a par value of $100 for all 
bank stocks.) 


Banking Derailed 


URING the late twenties the boom 

in stocks let loose all its savage de- 
structiveness, and sound standards of 
every kind, financial, ethical and moral, 
were thrown wildly aside—not only in 
the market place but in every hamlet in 
the country. Some large banks played 
with thickly populated islands, weak for- 
eign governments, whole industries and 
vast sections of populations and areas as 
a small child plays with toys. They cut 
the par value of their stocks, never pre- 
viously less than a hundred dollars, to 
as low as ten dollars the share. The 
purpose of this was sometimes with the 
thought that it would create closer ties 
and increase “good-will” of the public— 
in other cases it was to facilitate the 
further marking up of the already high- 
ly inflated market prices of their stocks 
which were then sold to the general 
public,—a speculative public vastly in- 
creased in size by the reduction in par 
value. 

The purchaser .of these $10 and $25 
bank stocks was not a banker, didn’t 
want to be a banker, and had no ‘money 
to lend.’ He usually bought the stock 
on borrowed money or on margin. Many 
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banks urged customers to buy their own 
stock and offered to and did lend them 
the money with which to buy it. High 
officials in the banks urged the junior 
officers to buy all their own stock they 
could and to borrow money from the 
bank to do it,—occasionally unloading 
their own stock in the meantime. 

Even at that point most such actions 
were probably innocent. Banking phil- 
osophy got off the track when the first 
banker made the first loan on bank stock 
and thereby made it possible for a man 
who had no money to lend to engage in 
the banking business. If this country 
is ever going to have a banking system 
that fulfills the dual needs of adequately 
and promptly financing the economic 
growth of the American people while at 
the same time greatly increasing the 
safety of the people’s savings, then bank 
stocks must return to the hands of bank- 
ers, and that means first of all, to the 
hand of men who have their own money 
to lend. 

The fallacy of the socialist point of 
view is nowhere more apparent than 
when it is applied to banking. The gov- 
ernment officia] does not lose his own 
money in proportion to the costliness of 
the mistakes he makes, he loses that of 
the taxpayers. His interest as a “hired 
man” is not always identical with that 
of the depositor. Management of bank- 
ing by government could too easily re- 
sult in manning the banks with political 
job hunters who rendered enough service 
to the party leaders to deserve a rich re- 
ward. In this area one remembers the 
story of a politician’s demanding a list 
of the officers and employees of the 
Federal Reserve branch in Omaha, say- 
ing, “I don’t know why any but Demo- 
crats should work for the Federal Re- 
serve Banks.” 


Making Interests Identical 


UT far more must be done than that. 
Loaning officers must be required 


‘ to own very substantial amounts of stock 


in the bank in which they work, free 
and clear of all encumbrance, possibly 
in proportion somewhat to the size of the 
bank, somewhat to the extent of the 
loans they help to make. The aim to be 





sought here is to try to make each dollar 
of loss borne by the bank bear heavily 
enough on the shoulders of the loaning 
officers or committee members who ap- 
proved the loan or investment, that they 
cannot stand excessive losses to the bank, 
—to make all loaning officers bankers in 
reality as well as in name—men with 
money to lend and who lend substan- 
tially of their own money every time 
they make a loan for the bank. 
Continuity of policy, a sound esprit de 
corps, and a feeling of security of posi- 
tion on the part of the officers are abso- 
lutely essential if a bank is to be well 
managed decade after decade and gene- 
ration after generation, and if it is to 
enjoy full public esteem. When a new 
controlling interest, either the R. F. C. 
or private capital, comes into a bank, it 
automatically and unavoidably becomes 
responsible for the retention or dismissal 
of the existing personnel. Tremendous 
harm has sometimes been done by refus- 
ing to accept this responsibility. 
Officers who have been lacking in 
ethics, or who have been speculating, or 


who have consistently used poor judg- 
ment, should be replaced without much 


ado. But they will rarely be found to 
be the men who owned substantial hold- 
ings in the bank, free and clear of all 
incumbrance, and who are free of other 
debts as well,—men who were rich, or 
at least well-to-do, and who devoted their 
lives to the work of the bank. 

Moreover, men so substantial and who 
have devoted their attention strictly to 
banking are seldom the ones who are 
improperly removed by new management 
to make room for special proteges, rela- 
tives, political job hunters, etc. Re- 
movals of excellent men are despicable 
and totally inconsistent with good bank 
management, and the cure for it lies in 
having all important officers, including 
the head of the trust department, be sub- 
stantial proprietors of the bank, though 
that even increases the importance of 
their being men of the highest character. 

Further, officers and employees of 
banks should be forbidden to speculate 
directly or indirectly on the stock market 
or on the commodity exchanges. The 
type of mind that wants to speculate 
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must be driven out of the banks, and I 
know no better way to do it than: 

1. Sharply restrict lending on bank 
stock; 

2. Require that loaning officers be pro- 
prietors to whatever degree is prac- 
ticable; 

. Make speculation in its most con- 
spicuous phases a criminal act for 
bankers. 


Bankers Are Creditors—Not 
Speculators 


UCH an alteration in banking phil- 
osophy, conduct, and regulation may 
seem like making a tempest in a teapot 
when you set it down on paper. But 
when I ruminate on all the evils which 
have developed from making it possible 
for banks, large and small, to be run 
from the top by speculators and manned 
by hired men, from the inner circle of a 
dozen or so at the top down to the door- 
man, it doesn’t seem so silly. Plenty of 
the ‘hired men’ in the metropolitan banks 
who passed on loans of a few thousand 
up to three or four million dollars apiece, 
lost their shirts all right, and they have 
my sympathy and generally my very 
high regard. 

But their losses were due to specula- 
tion on the stock market and often in 
the stock of their own banks (many 
times practically forced on them by su- 
perior officers), and practically always 
this speculation was done entirely on 
borrowed money. Their losses didn’t 
come as their proportionate proprietary 
share of a loan made to finance industry, 
commerce, agriculture—or speculation, 
for there is no reason why the banks 
should not finance speculation (a factor 
which is absolutely necessary to orderly 
marketing) but only provided the bank- 
ers are not speculators or mixed up with 
speculation in any way except as credit- 
ors, and provided they handle their fin- 
ancing of speculation on as sound a credit 
basis as they do the other factors in the 
national economy. 


I love to go into a bank, large or small, 
in which a majority of the stock is own- 
ed by the officers sitting around lending 
the money, (or in these days, waiting to 
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lend the money). What a sense of ease, 
of security, it gives one. It’s seldom the 
largest bank in its city, whether in New 
York or in Podunk. I revel in being 
around where the men who do the work 
have nothing to gain but much to lose 
by trying to ‘get rich quick.’ 


A Call for Proprietors 


EFORE 1929, we heard much talk 

about the evils of ‘one man’ bank- 
ing. I think I remember it was put out 
largely by the representatives of the 
metropolitan banks which were distrib- 
uting their stock to the customers or 
“public.” Well, I don’t like ‘one man’ 
decisions on important questions either, 
but it was the banks in each of which 
most of the stock was owned outright by 
from one to a dozen men that came 
through the depression best,—and they 
always will. 

How to get their stock back into the 
hands of bankers,—how to get enough 
officers who are capable and at the same 
time rich enough that they can own 
enough stock in such vast banks to really 
feel like proprietors and really get hurt 
when the bank takes a bump—these are 
questions to which the answer must be 
sought. 

But even if we can’t get a whole loat, 
maybe we can get half. No considerable 
progress toward a really satisfactory 
banking system has been made since 
1914, and no more can be made until we 
go directly after the problem of provid- 
ing good, professional management. 
That means, in a nut shell, getting the 
business into the situation where all 
loaning officers are able bankers—men 
who have more money than they need to 
live on and who have a surplus of funds 
invested in the bank they help to oper- 
ate—men who do not care to have any- 
one borrowing on bank stock-——and men 
who by temperament have no desire 
whatever to speculate. 


I have seen many business men, I have 
seen the biggest, as big as they come, and 
the smallest—some of the big men were 
small, too—, but the best men I have ever 
seen were those who were still able to learn 


from their jobs. 
—W. J. Cameron (Ford Motor Co.) 
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Defeatist Pessimism 


HAT people think and what they 

want and what they do, is the sum 
and substance—the whole totality—of 
that vague, intangible thing we call 
“morale.” And morale is, in the last 
analysis, the one single distinguishing 
factor between an aggressive, fighting, 
sincerely working organization and a life- 
less, tail-between-its legs, whipped con- 
glomeration ... 


The maintenance of morale is of vital 
importance to our profession and to each 
of our individual institutions. 


In the first place, we can stop our ears 
to the moaning of a certain type of in- 
dividual: the “professional pessimist” . . . 


Sometimes I wonder what would hap- 
pen if we really started looking for the 
good things which are constantly hap- 
pening in the twentieth century. In 
1924, for instance, a rejuvenated auto- 
mobile industry pulled us out of the rath- 
er severe depression of the early 1920’s; 
and in the current depression we have 
rather vaguely prayed for another such 
miracle. But I just wonder if our habit 
of defeatist pessimism has not blinded 
us to a whole series of such miracles 
which have occurred under our very eyes 
—rayon, cellophane, cellulose, Diesel en- 
gines, cheap airplanes, fabricated dwell- 
ing houses, death rays for bugs, new de- 
velopments in plastics, new, high-octane 
fuels, new, high-compression motors, 
stainless steel, sulfanilamide. . . . The 
very fact of the matter is that our lab- 
oratories, in the past ten years, have 
created more new products and process- 
es than in any similar period in history. 


Defeatist pessimism is not the stuff of 


which determination is born. It is the 
disease, the soul-wasting, sapping dis- 
ease by which constructive morale is 
destroyed. And, before we conquer that 
disease, we shall have to rout out the 
carriers—those gloomy, down-at-the- 
mouth professional pessimists who would 
have us believe that we of the twentieth 
century are something less than men. 

J. Stanley Brown, personnel director, Chemical 


Bank & Trust Company, New York, at American 
Institute of Banking Convention. 





Missouri’s Oldest Trust Company 
Observes Its 


FIFTIETH ANNIVERSARY 


IFTY years ago, on October 9, 

1889, this institution was chartered 
under the name of St. Louis Trust Com- 
pany. Eight months later, on June 16, 
1890, the second trust institution to be 
organized in St. Louis, was chartered as 
the Union Trust Company. These two 
institutions, born a few months apart, 
merged on March 1, 1902, when the 
St. Louis Trust Company purchased the 
assets of the Union Trust Company. A 
little over a month later, on April 10, 
1902, the St. Louis Trust. Company 
adopted its present name, the St. Louis 
Union Trust Company. 


Trust Service Exclusively 


In its early years, this company conducted 
both a trust and a banking business. At 
first, the trust department was practically 
a one-man department. As time went on, 
and the business grew, the management 
of the company became convinced of the 
wisdom of separating the banking busi- 
ness from the trust business and conduct- 
ing each as separate businesses. This con- 
viction bore fruit on January 2, 1915 
when the St. Louis Union Trust Com- 


pany organized a wholly owned subsidiary 
known as the St. Louis Union Bank and 
transferred its banking business to it. 
Since that date, the St. Louis Union Trust 
Company has conducted a trust business 
exclusively, although as an investor it con- 
tinues to retain a substantial interest in 
the banking business. It no longer owns 
a banking subsidiary but in its place owns 
a substantial interest in the stock of the 
First National Bank in St. Louis. 


Old in Experience— 

Modern in Methods 
Time has brought many changes to the 
St. Louis Union Trust Company and 
to the trust business. Its one-man trust 
department of fifty years ago has now 
grown to an organization of 249 officers 
and employees engaged in trust service 
exclusively. Its initial paid in capital of 
$750,000 has increased to its present 
capital and surplus of $10,000,000. It 
has administered many thousands of es- 
tates and trusts. A vast amount of 
property has passed through its hands. 
Its trust business exceeds that of any other 
St. Louis institution. It is old in ex- 
perience—modern in methods. 


ST. LOUIS UNION TRUST COMPANY 


Broadway and Locust, St. Louis, Mo. 
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BROOKLYN TRUST 


< “aN NEW YORK OFFICE: 
177 Montague Street a 5 Mis 1 26 Broad Street 
Son dey New York, N. Y. 


Summary of Statement at the Close of Business, 


September 30, 1939 


RESOURCES 


Cash on Hand and due from Federal 
Reserve Bank and Other Banks $46,626,336.48 
U.S. Government Securities . . 43,277,688.01 
State and Municipal Bonds . . 5,086,099.79 
Other Securities. . 7 ,927,736.88 
Call Loans and Bankers Acceptances 7,258,936.02 
Demand Loans Secured by Collateral 7,073.968.66 $117,250,765.84 
Time Loans Secured by Collateral . . . . . 3,169,826.43 
Bills Purchased . . Pea 8 sf 10,735,942.26 
Loans on Bonds and Mortgages . ae ae ee 2,570,088.86 
Ds. 4 6 » & © © © © « « 5,386,076.20 
Other Real Estate. . . a a nar 923,715.78 
Customers Liability on Acceptances ak a. ee. a 8,534.12 
ee ee ee ee eee ee 659,996.57 
$140,704,946.06 


LIABILITIES 


tril RN ait ik cers erik ki be Le ae va ag $8,200,000.00 
Surplus. ee a a eee eee Ce 4,350,000.00 
Undivided Profits yr a ten ak OE a ae) 1,384,979.46 
Reserves . . A a ae ge nee 973,551.10 
Deposits . . PADote ph tel iy 125,387,420.61 
Outstanding Acceptances b. “pe aaa 8,534.12 
Other Liabilities, Reserve for Taxes 

Etc. EE Sia he Se ae a sy ae ee et, 400,460.77 


$140,704,946.06 


As required by law, United States Government and State and Municipal bonds carried at 
$6,162,900.94 are pledged to secure public deposits and for other purposes. 


One of the Oldest Trust Companies in the United States 


MEMBER FEDERAL RESERVE SYSTEM AND FEDERAL DEPOSIT INSURANCE CORPORATION 





The Banker’s Function in a Changing Economy 


ALBERT W. ATWOOD 
Financial Writer, Washington, D. C. 


T BECOMES increasingly pertinent, 

I think, to ask ourselves what func- 
tion the banker plays in this period of 
intense government activity, of great 
intellectual confusion, and apparently 
swiftly moving and perhaps swiftly 
changing economy. 

First, the banker should be open 
minded. He should not ignorantly op- 
pose all reforms and all change, and, 
above all, he should not defend private 
property to the extent that he finds him- 
self defending all the abuses which 
sometimes go with private property. In 
the long run the interests of private 
property, of investors, of savers, will 
be promoted by the relentless rooting 
out of every form of business dishon- 
esty and abuse. Business, savings, 
trust funds, everything of that kind is 
going to suffer in the long run, when 
business has to bribe its way along. 


The second function of the banker is 
to supply the community with sobriety, 
steadiness, and stability. The banker 
needs, at times like this, a lot of patience, 
level-headedness, and tolerance. He has 
to keep cool and learn that ignorant 
change, in the words of John Stuart 
Mill, is just as bad as ignorant opposi- 
tion to change. He has to keep in mind 
that change is not necessarily progress. 
If the banker is going to function as a 
source of moderation, sobriety, steadi- 
ness, and stability, he will have to main- 
tain a healthy scepticism toward var- 
ious policies, doctrines, and panaceas 
of the day. 


Taxes are already so heavy that what 
we are really having is a tax depres- 
sion, and we won’t get out of it until 
we get some relief from the Federal 
income and corporation taxes. The eth- 
ical results of spending policies are even 
worse than the economic, and I notice 


From address before District of Columbia Bank- 
ers Assn. 1939 Convention. 


that the Administration defenders of the 
spending policy never have anything to 
say about the ethical side of it. 


Economic Democracy 


The third function of the banker is 
to promote, in a wholesome way, and to 
stimulate private enterprise, conserve in- 
dividual thrift, and protect private prop- 
erty, for these are the policies upon 
which any economy which we can con- 
ceive of in this country must rest. The 
average bank is the very epitome, the 
very quintessence of economic democracy. 
Millions of people swarm every day into — 
the thirteen or fourteen thousand banks ~ 
of this country just as they swarm into 
the public libraries, post offices, and the 
big railroad stations because of the ser- 
vices rendered. 


This is the very opposite of monopoly, 
of the money trusts, of Wall Street, of 
the concentration of wealth. 

In the fourth place, I conceive it as 
a very important function of the bank- 
er, especially now, to. be alert to the 
value of the essential principles of our 
constitutional form and system of gov- 
ernment. 


Impatient reformers say that we lag 
behind Europe in social reform. But 
our cautious, balanced constitutional 
system has given us a type of order, 
stability, and continuity under which 
human welfare has flourished amazing- 
ly. I would not give two cents for the 
average bank president’s job if we get 


FOOTPRINTS ON THE 
SANDS OF SPENDING 
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OAK GROVE scuoo_ For GIRLS 


Emphasizes Preparation for College and Gracious Living. Music, 
and Lower 
Joyous Outdoor Recreation. 


Dramatics. Upper 


Science. 


Art, 
Schools. Graduate Course Secretarial 
Riding included. Winter Sports. 


Beautiful new fireproof Dormitory and Recitation Building. 


Mr. and Mrs. Robert Owen ° 


too far away from the basic safeguards 
of our constitutional system. We are 
told that liberty isn’t worth anything 
without security. But there is nothing 
new in that; neither liberty nor secur- 
ity is worth anything without the other, 
never was and never will be. 

Fifth, it is the banker’s business to 
a peculiar degree, more than that of 
most other people in the community, to 
avoid pessimism and despair. The 
bankers collectively owe it to the mil- 
lions whom they serve, the small de- 
positors, the savers, the beneficiaries of 
trust funds, to avoid the contagion of 
excessive optimism. You owe it just 
as much to avoid the contagion of ex- 
cessive pessimism. 


If any of you have given way to com- 
plete despair, you should resign your 
job from your bank; you have no busi- 
ness, you have no right serving in that 
kind of a trust position. As long as the 
great mass of men and women carry 
on their daily tasks with faith, cour- 
age, and loyalty, we need not fear the 
breakdown of anything. We, and 
especially the bankers and the millions 
who depend upon bankers, live at all 
only by faith, courage, loyalty, and 
will-power. You have no other way. 


Securities Advisory Committee 


The North Carolina Securities Advisory 
Committee has been formed under the joint 
sponsorship of the North Carolina Bankers 
Assn. and the North Carolina members of 
the Investment Bankers Assn. Its purpose, 
according to Chairman R. C. Kirchofer, pres- 
ident of Kirchofer and Arnold, Raleigh, is 
“to accomplish exactly what the title of the 
committee might imply.” He reports to 
Trusts and Estates that “no approach as yet 
has been made to the question of invest- 
ments in trust funds” but it is one which 
“should not be ignored.” 


Box 400 6 Vassalboro, Maine 


Alabama Legislation 


At the session of the Alabama legis- 
lature which was recently concluded, the 
following legislation affecting fiduciaries 
was enacted: 

1. Uniform Principal and Income Act 
with some modifications to fit local 
conditions and views; 

. An Act exempting from the oper- 
ation of the Alabama income tax 
law income received by an Alabama 
trustee from foreign intangible per- 
sonal property and distributable to 
non-resident beneficiaries ; 

. An Act providing for a hearing in 
the Probate Court of claims against 
the estates of decedents denied by 
the personal representatives. Under 
the former law it was necessary for 
the claimant upon such denial to 
file a separate suit in the Circuit 
Court. 

The Uniform Common Trust Fund Act 
passed the House of Representatives but 
was defeated in the Senate. 

A bill exempting from estate taxes in 
Alabama intangible personal property 
held by an Alabama trustee for a for- 
eign beneficiary provided similar bene- 
fits are granted to residents of Alabama 
by the state of residence of the bene- 
ficiary, passed both Houses but has been 
held up by the Governor for an amend- 
ment deemed necessary by him to meet 
objections to a similar reciprocal law 
recently voiced by the Alabama Supreme 
Court. This bill will go back to the leg- 
islature for the necessary amendment 
next Spring and should then become a 
law. It was made necessary by the re- 
cent United States Supreme Court deci- 
sion in Curry vs. McCanless.—Report by 
C. F. Zukoski, Jr., vice president and 
trust officer, The First National Bank 
of Birmingham. 





Servicing Mortgage Investments 
Agency Facilities for Handling Out-of-State Property Interests 


F. J. MULCAHY 
President, Northwestern Mortgage Company, Minneapolis, Minn. 


The supervision, protection or satisfactory disposal of investments in 
mortgages and real estate located outside their vicinity is a source of 


trouble and often unnecessary losses to all large-scale investors. 


Distance 


lends little enchantment in these days of volatile values and tenancies, gov- 
ernment realty projects and competition for a smaller total of rental 


dollars. 


The author from his experience as head of a company which has 


handled such problems for scores of out-of-state banks, trust departments 
and insurance companies, describes the facilities which have been found 
successful and advantageous.—Editor’s Note 


RUST Companies, savings banks, in- 
surance companies and individuals 
have, in recent years, become the for- 
tuitous owners of farm lands, hotels, golf 
clubs, apartments, office buildings, busi- 
ness and residential properties situated 
in many sections of the United States. 
Trust departments are constantly faced 
with problems of management and liquid- 
ation of assets, some of which were ac- 
quired as a result of their own invest- 
ments, but in most instances inherited 
items, making up part of the estates 
which they are called upon to administer. 
In many of the larger cities the Real 
Estate Department of the Trust Com- 
pany or Bank has become one of the lar- 
gest and busiest departments in the in- 
stitution and in smaller cities and insti- 
tutions the activities are correspondingly 
important. 

How difficult, expensive and often un- 
satisfactory is experience with property 
which is located hundreds of miles dis- 
tant? <A good illustration would be a 
New England bank, college, or individual, 
who has for many years been investing 
in Western farm and 
city mortgages. Pur- 
chased originally 
through reputable 
concerns, these invest- 
ments produced a good 
interest return, but in 
some instances the. in- 


vestor was more concerned with gettinga | 
good rate of interest than in the repay- 
ment of principal. Lack of a definite 
amortization program during good times 
contributed to the losses eventually taken 
when land values depreciated and prices 
of farm products declined. 


The Problem of Liquidation 


HE problem of agriculture and the 

status of the farmer became the con- 
cern of the best minds in our country. 
Our business men, our universities, our 
Federal Government, have all honestly 
attempted to find a solution, but notwith- 
standing these efforts trust companies, 
insurance companies and_ individuals 
have continued to acquire farm real 
estate. 


It is not necessary to more than touch 
the reasons for the collapse of city 
values, and the unprecedented number of 
foreclosures and _ distress common 
throughout our entire nation in 1930 to 
1934, and most acute during 1933. These 
were some of the causes— 
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Unamortized lending 

Improper appraisals 

Failure to give sufficient weight to the 
financial standing and integrity of the 
borrower 

Competition for loans by lending in- 
stitutions 

Unemployment 

Over-building 


While our problems, so far as city 
mortgages are concerned, date largely 
from 1933, the liquidation of farm real 
estate and farm mortgages, at least in 
the Northwest, has gone on almost un- 
ceasingly since 1920. During that in- 
terval State and Federal agencies came 
into the picture. Today these agencies 
are competing with private business in 
the sale of acquired farm land, and they 
face the same problems of management, 
payment of taxes and other difficulties, 
except that the Federal and State Gov- 
ernment pay the bills. 


In many instances the agent who ne- 
gotiated the original loan and sold it to 
the savings bank or private investor is 
out of the picture. It was customary for 
the farmer to pay liberal cash commis- 
sions to mortgage companies, and when 
farm mortgages could no longer be sold, 
the original broker, having spent the 
commission, now finds himself with no 
income to cover the cost of servicing 
these mortgages. Insurance companies, 
despite the care exercised in selecting 
loan correspondents, in many instances 
found it necessary to set up their own 
branch offices or subsidize their former 
correspondents. 


Out-of-State Assets 


HANGES of far reaching effect have 
occurred during the last decade and 
mention of this fact is made only to call 
attention to the problems which confront 
a Trust Officer who has just had turned 
over to him for attention a block of out- 
of-state farm mortgages or several thou- 
sand acres of farm land that may repre- 
sent a substantial part of some estate. 
Frequently he has but limited informa- 
tion as to the physical security, no re- 
cent appraisal, and if real estate, he is 
confronted with the decision as to the 
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advisability of paying delinquent taxes, 
making repairs, execution of leases and 
going in or staying out of Government 
allotment programs—should the farm 
be sold, and if so at what price and upon 
what terms? The cost of making a per- 
sonal inspection and examination by 
someone from the Bank is prohibitive 
and if done its value would be problem- 
atical. 


Trust companies in the Northwest 
made farm and city mortgages, placing 
them in the East among insurance com- 
panies, savings banks, educational in- 
stitutions and private individuals. A 
very large volume of farm mortgage 
business was done, particularly during 
the period 1900 to 1920, when the first 
trouble with farm mortgages in the 
Northwest made its appearance. Con- 
ditions continued to grow worse; events 
since have proven that one could have 
liquidated to better advantage in 1920 
than in 1925; in 1930 better than in 
1938. But none of us was a crystal 
gazer. 

Not appreciating to the fullest what 
was happening in the agricultral sec- 
tions of the West and Northwest from 
1920 to 1930, our Western and North- 
west cities experienced a great building 
boom. The building permits in many 
cities reached very substantial figures. 
It was a decade when the city mortgage 
holdings of insurance companies and 
Eastern investors increased rapidly. 

The question which has confronted the 
non-resident and unwilling owner of Real 
Estate is—where can I obtain at reas- 
onable cost an unbiased and intelligent 
appraisal and/or recommendation as to 
the value of my security? How can I 
preserve what I have now and how can 
I liquidate the assets most advan- 
tageously ? 


City Mortgage Servicing 


HE institutional investor needs, to 

guide its local judgment, the benefit 
of a reservoir of first-hand information 
and data gathered over many years of 
uninterrupted service in the territory in 
which the property is located. The ad- 
vantages to such holders, through coor- 
dination in the management of its city 





mortgage investments as opposed to in- 
dependent action, can perhaps be better 
illustrated by citing a few typical exam- 
ples of what a specialized organization 
can do: 


1. Liquidation: Proper connections are 
frequently of assistance to clients 
who for specific reasons are anxious 
to liquidate to benefit both the client 
who wants liquidation and the one 
who wants to invest. 


. Obsolescence: Losses have been in- 
curred by investors through obso- 
lescence with which they are not 
familiar nor had they been advised 
due largely to the lack of sufficient 
volume to warrant the expense ne- 
cessary to make periodic investi- 
gations of the investments in their 
portfolios. 


. Origination: The efficient making, 
to say nothing of caring for, a 
mortgage loan, requires great de- 
tail. In a single loan as many as 
49 forms may be used, all neces- 
sary if a loan is to be made safely 
and intelligently looked after until 
paid. 

. Appraisal: The benefit of competent 
appraisers having years of exper- 
ience in the particular cities in the 
making of city loans. 


. Information: Close affiliation with 
local financial institutions provides 
a wealth of information which may 
have a direct bearing on the bor- 
rower or the security involved, and 
familiarity with local laws and or- 
dinances as well as acquaintance 
and close contact with local officials 
makes for greater efficiency. Close 
personal contact with borrowers is 
another advantage of local repre- 
sentation. 


Management of City Real Estate 


§ pm problem of looking after city 
property involves much more than 
the collection and remittance of rents by 
the agent to the owner. It is unfor- 
tunate that the nature of this work fre- 
quently makes it difficult to differentiate 
between companies doing a good job and 
those just getting by. There is a right 
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and wrong way. The first means con- 
scientious service, attention to detail and 
expert knowledge acquired through trial 
and error. Volumes have been written 
on this subject. In the last analysis it 
means hard work directed by someone 
with good common sense, a commodity 
of which there is always a shortage. No 
one unless he is intimately charged with 
the responsibility of looking after prop- 
erty appreciates how numerous are the 
questions involved and decisions to be 
made. 


There are several outstanding advan- 
tages to be gained by an investor in the 
management of its city property through 
an institution, with a permanent staff 
of efficient, trained men, as: for example 


1. The securing of tenants whose bus- 
iness is suitable to the property in- 
volved, through years of experience 
in its part of the country and ac- 
quaintance with its various enter- 
prises. 





. The justness of assessed valuation 
and annual tax charge levied 
against the property can be prompt- 
ly determined because of the large 
volume and diversification of prop- 
erties managed. 

. Realistic appraisals can be secured, 
and the proper insurance be taken 
to cover real risks. 

. Facilities of the City Mortgage de- 
partment are available in the re- 
financing or sale of properties. 

. Familiarity with local laws and or- 
dinances as well. as close contact 
with officials makes for avoidance of 
liabilities. 

. The justification for repairs or al- 
terations requested by tenants in 
possession can be determined. 

. Close personal supervision is given 
to the making of repairs or alter- 
ations. 

. Justifiable rental income can be 
provided in the negotiation of 
leases and prompt collection of rents 
assured. 


Farm Mortgages and Properties 


ANAGEMENT of farm real estate 

and proper supervision of farm 
mortgages is a profession and not an 
avocation. Those charged with such re- 
sponsibility must under present condi- 
tions have an efficient organization, its 
personnel having both practical and 
technical training. This may necessi- 
tate a branch office system located at 
strategic points in the territory served. 
The offices should, for the most part, be 
in charge of men reared in the district, 
and with practical farming experience 
supplemented by a university or agricul- 
tural college education. 

Savings banks, trust companies, in- 
surance companies and other non-resi- 
dent institutions, being multiple land 
owners, are presented with many prob- 
lems in management today which did not 
exist prior to the incoming of the Agri- 
cultural Adjustment Administration and 
activities of other governmental agen- 
cies. Cooperation with the Secretary of 
Agriculture and other government 
agencies in the various programs which 
have been inaugurated can, we believe, 
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be of distinct advantage to the institu- 
tional investor. Services which can be 
rendered by a centralized mortgage 
agency might be summarized briefly as 
follows: 

The preparation of a detailed report 
on the property, accompanied by a plat 
showing the topography and present con- 
dition of the property in question, which 
analysis when completed reveals many 
things, such as— 

1. Location of the property and its 
neighborhood, including educational 
and transportation facilities. 

. Terms of present operating lease. 
. The kind of tenant in possession, 
and his financial condition. 

. Water supply—dependability, 

drainage. 
. Soil—topographic 
analysis. | 

6. Improvements. 

7. Fences, existence of noxious weeds, 

etc. 

The analytical report concludes with 
assessed value, recommendation as to 
continued payment of taxes, present ap- 
praised value, probable sales value under 
present conditions. With this informa- 
tion a definite plan of future operation 
can be intelligently inaugurated by the 
Farm Manager. Proper occupancy; 
crop rotation program; kind of lease; 
terms of lease; should property be en- 
tered under the Soil Conservation pro- 
gram; what soil building practices to 
follow; is it profitable to insure with the 
Federal Crop Insurance Corporation? 
how can share of the crop be most ad- 
vantageously marketed ?—the answers to 
such questions will determine the sound- 
ness of the mortgage, or the possibility 
of recovery under possession. 

Non-resident owners of farm real 
estate are usually desirous of liquidating 
those investments. It is important, there- 
fore, that an efficient and well-organized 
sales program be inaugurated. During 
the year 1937 sales contracts on 241 
farms supervised by us were submitted 
to the owners for their consideration; 
385 during the year 1938 and 202 have 
been submitted from January 1, to Aug- 
ust 15, 1939. There has been little or 
no speculative buying. 


and 
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COMPANY 


EXECUTORS AND TRUSTEES 
Head Office: Montreal P. Q. 


Branches throughout Canada, 
at St. John’s, Nfld., and London, Eng. 


Supervision of Fiduciary 
Activities 


UPERVISING authorities, in their 

contacts with trust departments, 
must not overlook the operating side of 
the picture from the point of view of 
the administration of the fiduciary itself, 
declared J. D. Hospelhorn, deputy bank 
commissioner of the State of Maryland, 
in an address before the annual conven- 
tion of the National Association of Sup- 
ervisors of State Banks meeting in Salt 
Lake City last month. This is necessary 
to simplify the preparation of its state- 
ment of accounts to be filed in the Court, 
which requires separation into Principal 
Account Personal, Principal Account 
Real, Income Account Personal, Income 
Account Real, Investment Account Per- 
sonal, Investment Account Real, and 
Distribution Account. 


“A fiduciary must also take into ac- 
count,” said Mr. Hospelhorn, “the ever 
changing tax problems in the operation 
of the separate accounts which must not 
be unduly disturbed in the supervisors’ 
recommendations . . . We have advised 
our staff to proceed with caution in their 
recommendations as to changes pertain- 
ing to the corporate set-up of our trust 
departments, provided the present sys- 
tem permits of an adequate examina- 
tion.” 


Since it is impracticable to analyze 
each trust, Maryland examiners spot 
check individual and corporate trust in- 
dentures, and at each examination make 
a thorough analysis of specific trusts, 
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following each requirement of the in- 
strument to its conclusion. In some in- 
stances, where a large volume of assets 
is involved, the banking department has 
a working understanding with the out- 
side auditing firm which makes the per- 
iodic audit, that it will accept their cer- 
tification as to the sufficiency of the sep- 
arate investment items in each trust. 
The examiners then check only the in- 
tervening changes in each trust pertain- 
ing to the invested corpus. Uninvested 
corpus and undistributed income ac- 
counts are verified at each visit. 


Some of the more important phases of 
examination, according to Mr. Hospel- 
horn, include ascertainment of any 
threatened or impending litigation, con- 
tingent liabilities which should be com- 
mented up by the examiners, and ques- 
tions of amortization and depreciation. 
Also, self-dealing and co-mingling of 
fiduciary funds should be searched out, 
as well as the legality of investments, 
the failure to invest portions of corpus, 
and acts without co-trustee approval. 


The practice of allowing advances to 
beneficiaries is unsound and should be 
discouraged, Mr. Hospelhorn asserted. 
Some _ supervising agencies suggest 
forms of advarices to correct this, but, 
except in case of error, there does not 
exist any real necessity for such over- 
drafts. 


SS 


Centralization of Supervisory. Powers 


At the thirty-eighth annual convention of 
the National Association of Supervisors of 
State Banks, held in Salt Lake City, Utah, 
recently, the delegates unanimously adopted 
the report of the executive committee, which 
strongly opposed the concentration of Fed- 
eral Bank supervisory agencies under a sit- 
gle department. 


William R. White, Superintendent of 
Banks of New York, in presenting the re- 
port, said in part, “If today we were to con- 
solidate into one agency, all the powers p0s- 
sessed by the various bank supervisory au- 
thorities now in existence, we would have 
gone a long way toward creating a dictator- 
ship over the banking and monetary sys- 
tem of this country.” 





How to Find New Business 
Bases for Probate Record Analysis and its Application 


NORMAN W. BAKER 
Member of the Bar of Colorado 
Exchange National Bank, Colorado Springs, Colo. 


N THIS day of constant search for 

profitable sources of bank income— 
and what is more important, bank net 
income—the possibilities of increased 
probate business in trust departments 
deserve special attention. Executor- 
ships, if consistently received in suffi- 


cient volume, are generally profitable. ° 


Assuming that the trust department is 
reasonably well equipped with exper- 
ienced personnel and the proper “tools,” 
a moderate increase in probate volume 
can easily spell a nice addition to net 
income. 

No banker long remains such if he 
indulges in the practice of buying se- 
curities without a pretty good picture 
of the business behind them, or of mak- 
ing loans without an up to date know- 
ledge of the borrower’s business, its 
volume, competition, etc. Yet in many 
instances today bank managements, 
perplexed by the problem of whether 
to spend money attempting to secure 
business for trust departments—or 
whether to continue their operation at 
all—are attempting to answer these 
vital questions with a grossly inade- 
quate fund of information about the 
peculiarities of that business in their 
own community. Can an increase in 
probate business be secured in your 
city? The answer to that question lies 
largely within the decedents’ estate files 
of your probate court. 


What Survey Would Reveal 


UCH a survey tells one the volume 
and kind of probate business loc- 
ally, what persons or corporations are 
getting it, what fees are being paid, and 
what the possibilities are of getting 
more such business. 
It gives one a definite idea of his 
prospective trust customer in the pro- 
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bate field, how old he is, whether male 
or female, how up to date his will is 
likely to be, how much and what kind 
of property he has, whether it is likely 
he knows the advantages of a trust, in 
what months of the year he is most 
likely to make his will, and what it is 
likely to cost his estate in taxes, attor- 
neys’ fees and other expenses of pass- 
ing title to his property at death. 

It enables one to formulate a program 
for new business effectively, based upon 
a study of the peculiarities of such 
business in his own community and not 
upon the statistics of some distant com- 
munity, usually quite dissimilar. 

It reveals beyond dispute what local 
lawyers are doing the most probate bus- 
iness, thus showing the ones most able 
to turn such business your way and in 
addition, furnishes some very interest- 
ing averages on attorney’s fees, admin- 
istrator’s fees and the like, which law- 
yers and others of influence in the com- 
munity will be vitally interested in ob- 
taining. Such a survey, if adroitly 
handled, can be the source of a lot of 
good will not only among lawyers but 
among life insurance men, community 
leaders, business men, bank customers 
and trust prospects generally. 

Any experienced advertising man will 
state that sales arguments based upon 
local people and their experiences are 
far more effective than the experiences 
of people in other states, no matter how 
well known. An institution may use 
such a survey as the basis for a single 
pamphlet to be given to trust depart- 
ment prospects and lawyers who call in 
response to a letter. Or the data may 
form the nucleus of a series of month- 
ly mailings to a prospect list or the 
source of selling arguments by a per- 
sonal solicitor. 
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Preliminaries 


BOUT a year ago the writer under- 

took to make a detailed survey of 
the records of the local probate court 
for a representative and recent period 
of time. The survey covered every de- 
cedent’s estate filed in the County (pro- 
bate) Court of E] Paso County, Colo- 
rado, between January 1, 1933, and Jan- 
uary 1, 1937, wherein the gross inven- 
toried value was $7500. or more. 


For classifying and averaging the data 
obtained, all estates were divided into 
the following classes, according to gross 
inventoried value: Class A—$7500 up to 
$15,000; Class B—$15,001 up to $25,000; 
Class C—$25,001 up to $50,000; Class 
D—$50,001 up to $100,000; and Class 
E—over $100,000. The four year period 
covered is representative of hard times 
and, supposedly, fairly good times— 
whatever that may mean to inventoried 
values—and is long enough to show some 
trends. What we found out about the 
probate business in this community was, 
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to say the least, amazing. What you can 
find out in your own probate court re- 
cords might be an eye-opener to you. 

As far as I know this is the first sur- 
vey of its kind in Colorado, and it was 
therefore necessary to plan and lay out 
in advance a kind of columnar table or 
chart upon which to place the figures 
and names from the individual files. 
The table was based primarily upon a 
knowledge of what figures, dates, etc. 
would be found in files of decedents’ 
estates. Later, of course, totals and 
averages were taken from the tables. 
In the hope that some one else might 
find it useful as the starting point on a 
similar survey, the table is reproduced 
on the opposite page.* 


No Guess Work 


T IS quite helpful later in obtaining 

totals and averages to use a separate 
recording table for each class of estates 
set up. Before ever jotting down a 
single figure on any estate it is of 
course necessary to determine its in- 
ventory value and class. After your 
basic data are completely set down on 
the tables, then your survey becomes 
more or less a matter of counting, total- 
ing, and averaging what is shown in 
the various columns. Naturally you 
will find some files where data are not 
complete or not shown at all upon cer- 
tain items listed on the columnar tables. 
In those cases, generally, the figures 
should be completely omitted, marking 
the column with an appropriate sym- 
bol, except that where administration 
has not been completed and you want 
the average number of months needed 
to administer, it is proper to add a reas- 
onable period to the time already elap- 
sed and put down the total. 


With that and one other exception, 
no part of the survey the writer made 
was based upon anything other than 
the actual figures shown in the inven- 
tories, reports, and decrees in the in- 
dividual probate files of the court. The 
other exception mentioned is that in 


*Some revision of the table may be necessary, 
however, to adapt it to use in recording data 
shown on probate files outside Colorado. 
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PROBATE SURVEY TABLE 


D /|Attny)} Will 
of for | Drfts 


Jones} John 


20 21 22 23 


24 26 


19 
Ad Cc 
or 
I I 


Co Ex Cc 
| Names 


Ad 
Name 


Inh. 
Tax 


Lit. | Bk. 


Acct. 


Re 
Est. 


Pers. 
Prop. 


Invent. 
Total 


Suc 
Nec. 


tote 


Ad. | Exp | Atty. 
Per Ex Fee | 
Mos. | Atty | 


29 | 3,300 | 1,500 


Symbols: 


. File number 

. Male or female 

. Neme of decedent 
. Age at death 

. Testate 


. Intestate 

. Date of will 

. Date of death 

. Attorney for estate 
. Will draftsman 


. Sole executor, yes or no 
. Corporate or individual 
. Sole executor’s name 

. Co-executors, yes or no 
. Co-executors’ names 


. Corporate or individual 
. Administrator 

. Corporate or individual 
. Administrator’s name 


Ex or 
Ad 
__ Fee 


2,500 


| : | : N | 2nd | 75,000 
| | Natl | 





¥—Not Applicable; *—Not Shown 


10,000 
| 


45,000 


. Successor necessary, yes or no 
. Litigation, yes or no 
. Bank account location 


. Inventory total 
. Real estate total 


. Personal property 
. Inheritance tax 
. Estate tax 


total 


. Administration period, months 
. Adm. expense, except attorney’s fee 


. Attorney’s fee 


. Executor’s or administrator’s fees 
. Testamentary trust, yes or no 

. Sole trustee, yes or no 

. Sole trustee’s name 


. Co-trustee, yes or 
. Co-trustees’ names 


no 


. Value trusteed property 


. Remarks 





ALABAMA’S 
LARGEST 
BANK 


* 
Complete Trust 
Facilities 


* 
The FIRST NATIONAL BANK 
of Birmingham 


order to calculate the age at which each 
testator and testatrix made his or her 
will the records of the Bureau of Vital 
Statistics at the City Hall were exam- 
ined, this giving a rather accurate 
figure on the age at death. In all, the 
individual files of one hundred ninety 
eight estates were examined, and from 
each file thirty-eight separate items of 
information were taken, as listed in the 
Probate Survey Table shown herewith. 

There are a number of firms, of 


course, that can be engaged to make 
similar surveys of your own probate 


court records. But if the cost of such 
service is more than your institution 
cares to meet, the task still should not 
be left undone. It could be arranged 
jointly by your Clearing House Asso- 
ciation or by a number of trust institu- 
tions to have such a survey made, shar- 
ing the information as well as the cost 
or the furnishing of personnel. It is a 
painstaking and rather lengthy job to 
do it right but the results are well 
worth the effort. 


Nature of Estates 


NE-THIRD of all these decedents 

died without a will—66 intestate 
out of the 198 estates. (The possibility 
of more executorships for corporate 
fiduciaries through the education of 
new business prospects to the advan- 
tages of a will is apparent.) The total 
gross inventoried value of all property 
was $8,937,996. (To get an idea of the 
relative amount of property involved, 
compare this with an average assessed 
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value, for taxing purposes, of all prop- 
erty in the County during the same 
period, of approximately $51,860,000.) 

The 132 testate estates had a gross 
inventoried value of $7,072,394, consist- 
ing of $5,693,863 of personal property 
and $1,378,486 of real property. The 
66 intestate estates had a gross inven- 
toried value of $1,865,647, consisting of 
$1,483,334 of personal property and 
$328,313 of real property. 

The numbers of estates of each of 
the above classes, filed during said four 
year period, were: A-88; B-43; C-30; 
D-21; and E-21. The largest estate in- 
ventoried $880,169. 

Contrary to the estimates one hears 
frequently, estates are not settled in as 
short a time as 1 year or 13 or 14 
months. This survey proves that it 
takes on the average the following per- 
iod for administering an estate of the 
value shown: Class A—22% months; 
Class B—24 months; Class C—24% 
months; Class D—23% months; and 
Class E—31 months. These extended 
periods make doubly valuable the selec- 
tion of a competent executor. 


Breakdown of Appointments 


HE following table shows how the 

four local corporate fiduciaries com- 
peting for the business fared in being 
named by decedents as executor or as 
co-executor: 


Executor or co-executors: 
Individual 
EE DR eee 
Corporate executor or co-executors: 


Outside banks 
Sole executor 

Individual 

Corporate 
Number of co-executorships, 
consisting of individual and 
corporation 


In 20 of those cases where an indiv- 
idual sole executor was named, that in- 
dividual either failed to qualify, or 
failed to complete administration, or 
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resigned, or died, or moved away, ne- 
cessitating a successor. The number 
of successors needed in each class 
were: 


Class A 


Class C & E 
Class D 


In only 11 of all the estates (7 testate 
and 4 intestate) was there litigation— 
that is, matters contested in court by 
opposing lawyers, something more than 
routine probating of will, obtaining 
orders for sale, etc. 


Will Making Habits 


rm\HE average age of these testators 

and testatrices at the time of mak- 
ing their wills was: Male—63 years; fe- 
male—67 years. Quaere: With a limited 
advertising appropriation is it wise to 
spend anything soliciting probate busi- 
ness from persons age 40 to 50? The 
average age of all the wills (time from 
execution to probate) was: Male—4.75 
years, with a range up to 27 years old; 
female—4.47 years with a range up to 
19 years 0ld:—Not exceptionally old on 
the average, but many a person’s will 
above the average age should be rewrit- 
ten in view of economic, tax and legal 
changes. 

In certain months of the year far more 
wills were made than in others. Novem- 
ber led, with 20 out of a total of 131, 
while October and April tied for second 
place with 16 each. Will-making seem- 
ed to touch bottom in May with only 
three executed. Can new business efforts 
be geared to this habit of will making? 


Estate Shrinkage, Expenses, and Fees 


N ESTIMATE of direct shrinkage 

of the various classes of estates was 
obtained by totaling and then averaging 
the following costs of passing title to 
property at death: Inheritance tax 
(totaling for all these estates $296,536), 
Federal estate tax (totaling for all these 
estates, $367,186), administration ex- 
pense, executor’s or administrator’s fees, 
and attorneys’ fees. These costs as to 
each class averaged: 


VALUATIONS 
of Life Estates, Life Agency 
Renewal Interests, Etc. 


FACKLER & COMPANY 
CONSULTING ACTUARIES 


8 West 40th Street, New York, N. Y. 


Edward B. Fackler Robert D. Holran 
LL.B., F.A.S., A.A.I.A. 


Class re 
Class 1,610.55 
Class om ee Fe 
Class 6,712.23 
Class “sincigs cine’ * 


The above averages include direct shrink- 
age or costs only; nothing is shown as 
to ultimate loss of inheritances. 

Based upon the amounts shown as 
paid for administrator’s or executor’s 
fees (where any amount was given at 
all in the file), the following averages 
were reached: 


Ce ae i a 
Ge ne oo 711.83 
ae. So. 1,178.82 
Chass DL. COR 
Class 6,754.46 


A complete columnar table or list was 
prepared regarding the amount of pro- 
bate business done by each attorney or 
firm of attorneys in the city. Based 
upon the survey, this table showed the 
number of wills drawn by each attorney 
which were probated, total gross inven- 
tory on estates handled, number of each 
class of estates handled, and total of all 
classes handled. In addition, the per- 
centage of gross inventory value paid 
for attorney’s fees in each class of 
estates was calculated—a mighty useful 
bit of information that attorneys are 
glad to get as an aid in fixing fees. 


Trusts and Trustees 


UT of the 132 testate decedents only 
23 or 11.6% provided in their wills 
for a trust. If testamentary trusts are 
really worth while and you find that 
small a percentage of testators creating 
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them, are there not a lot of people who 
should be told about and convinced of 
their value? 


Of the 23 estates creating testamen- 
tary trusts, the amazing fact is that 
more named individual trustees than 
named any one of the four banks having 
trust departments. The number of such 
appointments received by each was: 


Corporate and _ individual 


co-trustees 


(Corporate fiduciaries batting average: 
as to testate estates—10.6%; as to all 
estates—-7.5%). 


Prospects 


N CONCLUSION, it might be appro- 
priate to point out the strong talking 

point one may have in suggesting the 
advisability of a testamentary trust. 
Having at hand such definite figures as 
those above on actual estate shrinkage 
through probate, one can readily present 
to his prospective customer a dollars and 
cents showing of the savings obtained 
through a trust. Certainly trust fees in 
every case of estates that would fall in 
Class D and E, above, and possibly in 
other classes also, would be substantially 
less during a trust of normal duration 
than the costs thus incurred in probate. 

From the standpoint of the fiduciary 
institution, it might not be out of place 
to calculate roughly what might be ex- 
pected in the way of additional income 
from a moderate increase in probate 
business. In our survey, we found that 
Bank A, for example, had received ap- 
pointments in 5 Class A, 1 Class C, 3 
Class D, and 4 Class E estates, so that if 
it should receive over a similar 4-year 
period a 33 1/3% incréase, its estimated 
revenue increase would be $12,703; while 
a 50% increase in appointments would 
result in an estimated revenue increase 
of $18,099. 

These findings and averages, it is 
hoped, may suggest avenues of explora- 
tion among your own probate records— 
a veritable gold mine of needed informa- 
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tion. Before you decide to discontinue 
your trust department, if that is in your 
mind; or before you spend any substan- 
tial sums of money in fostering its 
growth, if that is what you plan; or be- 
fore you make any important decision 
regarding probate business policy at all 
—make sure you know the basic facts 
about that business in your own home 
town. A probate survey will give you 
the right figures, the right judgment, the 
right sales arguments, and in many cases 
—the right amount and kind of business. 


Boston A. I. B. Gives Trust Lectures 


The Boston Chapter, American Institute 
of Banking, announces a series of ten lec- 
tures on trust activities, beginning this 
month and continuing through December 18. 

William E. Chamberlain, assistant vice 
president of the State Street Trust Co., 
will act as moderator and conduct a ques- 
tion and answer period after each lecture. 

Heard during the course, will be: Oliver 
Wolcott, vice president, Old Colony Trust 
Co., Frederick A. Carroll, vice president, 
National Shawmut Bank, William R. Herl- 
ihy, trust officer, State Street Trust Co., 
George D. Grimm, auditor, National Shaw- 
mut Bank, Leon M. Little, vice~ president, 
New England Trust Co., James C. Donahue, 
trust officer, Webster & Atlas National 
Bank, A. Stanley North, vice president, 
First National Bank, Ralph M. Eastman, 
vice president, State Street Trust Co., 
Henry N. Andrews, vice president, Old 
Colony Trust Co., and F. Winchester Denio, 
vice president, First National Bank. 

es 

Insurance Trust Councils Planned 


The Life Underwriter Association’s Com- 
mittee on Cooperation with Trust Officers, 
Paul H. Conway, chairman, reports in- 
creasing interest in the work being carried 
on. Splendid support has been forthcom- 
ing from trust companies throughout the 
country in trust department advertising, 
which has been along the lines of “See a 
Life Underwriter this week,” or “Two 
safeguards for your family, get them from 
a Life Underwriter.” 

New Councils have been formed in Spring- 
field, Kansas City and Pittsburgh, while 
others are contemplated and preliminary 
work been done in Phoenix, Wilmington, 
West Palm Beach, Grand Rapids, and 
Seattle. 





Over Fifty 
Years of 

Experience 
In Chicago 


Sometimes the facilities 
of an out-of-town trust 

company are required for 
the proper management | 
of your clients’ business. | 


Monroe Street, east of LaSalle 


Your inquiries are always 
cordially welcomed. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 
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386 TRUSTS and ESTATES—Oct. 1939 


Investment World of Tomorrow 


Will the railroads regain their lost tonnage? 


Why should demand for residential building reach a high point by 1949? 
Is further expansion ahead for the chemicals? 


How will impact of recent technological changes aff ect industrials? 
Complete or partial prefabrication for building? 


How has recent legislation affected profit possibilities in the retail field? 
What industries will be adversely affected or benefitted by television? 


These questions and many others of importance are answered in 


“Qnvestment. Dynamics.” 


In his foreword, Adrian M. Massie, ‘vice president of The New York 
Trust Company, states: 


“Nothing could be more timely than this series of articles on ‘Dynamics 
of Investment’ which deal with the dynamic forces influencing the rate of 
growth of various industries. Written by men who are thoroughly conver- 
sant with the forces at play in the industries about which they write, the 
articles throw light on the type of thinking which must be used by the investor 
if he is to proceed unassisted in his pursuit of investment success.” 


Yesterday’s leading industries frequently are today’s laggards and tomor- 
row’s sources of huge losses to investors. New inventions, shifts in consumer’s 
desires, government regulation and competition, taxes, and many other factors 
play important roles in determining the patterns of the shifting investment 
scene. To understand and to take advantage of these trends necessitate a 
dynamic analysis of economic, social, and technological forces as contrasted 
with the static analysis involved in the usual balance sheet and income state- 


ment approach. 


This is the problem answered with specific reference to the following in- 
dustries—building and construction—transportation—public utilities—retail 
trade—television—chemicals. The studies, which appeared originally in 
Trusts and Estates Magazine, were prepared by: 


S. D. Kirkpatrick, Chemical & Metallurgical Eng. 
W. S. Landis, American Cyanamid Co. 

G. M. Lebhar, Chain Store Age 

J. B. Mason, American Builder 

D. P. Morgan, Scudder, Stevens & Clark 

J. H. Parmelee, Assn. of American Railroads 
Q. F. Walker, R. H. Macy & Co. 

E. D. White, Electrical World 

A. W. Zelomek, International Statistical Bureau 


Jules Backman, New York University 

W. C. Bober, Johns-Manville Corporation 
H. B. Dorau, New York University 

W. F. Edwards, Goldman, Sachs & Co. 
C. W. Farrier, National Broadcasting Co. 
D. G. Fink, Electronics 

H. C. Forbes, Consolidated Edison Co. 
Leopold Heinemann, Railroad Consultant 
T. S. Holden, F. W. Dodge Corporation 


Price $1.50 — Bound in Cloth — 152 pages 


This is a MUST book for all private and institutional investors as 
well as for students of the contemporary economic scene. 


Book Dept. 
Fiduciary Publishers, Inc. — 50 East 42nd Street, New York 





Do Wars Last Forever? 


The Familiar Pattern of Internal “Reparations” 


FRANKLIN B. KIRKBRIDE 


EWTON D. Baker, Secretary of 

War in Woodrow Wilson’s cabinet, 
asked General Tasker H. Bliss, Chief of 
Staff of the United States Army, how 
long the World War would last and got 
the astonishing reply, “thirty years.” 

General Bliss knew not only his mil- 
itary science but his history as well. 
He knew that wars do not come to an 
end when armed conflict ceases. He saw 
clearly the problems that were bound to 
follow the peace and in the light of sub- 
sequent events his estimate must be con- 
sidered an understatement. 

More than a century ago, Jean-Bap- 
tiste Say, the French economist, drove 
home the fact that the victor as well as 
the vanquished must suffer the calami- 
ties incident to defeat; for while the 
victor taxes his defeated foes, domestic 
authority, through force of necessity, 
does the same to the victorious people; 
for war loans are not self-liquidating, 
even for a triumphant nation. 

The obvious fruits of victory attract 
public attention and applause, while the 
unseen effects of hostilities work inex- 
orably, unnoticed and unsung. Loss of 
man-power, depreciation of currency, in- 
crease in debt, trade barriers, unem- 
ployment, poverty result from the dis- 
locations of every war. 

During the period of conflict the forces 
of economic life are speeded up to supply 
unexpected demands, the relation be- 
tween occupations shifts as man-power is 
mobilized and the whole tempo of life is 
quickened. The nice adjustments of the 
capitalist system are thrown out of bal- 
ance, 

Then peace, but not tranquility, for the 
economic pendulum keeps swinging, first 


up, then down, till equilibrium is at last 
more nearly restored, on some new basis. 

The United States, almost self-contain- 
ed, occupying a great continent, far sep- 
arated from hostile nations by wide 
oceans and friendly neighbors to the 
north and south, has yet experienced a 
succession of conflicts which have left 
such enduring traces that one is tempted 
to believe the economic effects of war 
last more than thirty years; that their 
co;sequences are permanent. 

There is historical evidence that the 
United States has without interruption, 
during its entire existence, felt the in- 
fluence of wars. Little has been written 
from this particular viewpoint, yet the 
thought runs through the whole litera- 
ture of each succeeding era of our devel- 
opment as anation. — 


After the War of Independence 


HE thirteen colonies were free—and 

independent. So independent that 
the loosely knit articles of confederation 
proved an impossible basis of union. 
With peace came the nation’s first grave 
business recession. 

It was at that time the Steward of 
Yale College called for butter and cheese, 
offering to settle for his purchases in 
“the best kind of Rock Salt, Molasses, 
Continental or States’ money or part in 
hard money.” This was typical of the 
disordered economic state of the warring 
colonies; indicative of what issues of 
paper money, taxes, disordered business, 
hardships of war and subsequent dislo- 
cations of peace were doing to the hardy 
colonists. With independence came new 
problems, suffering—the first bitter 
fruits of freedom. 
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Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


the FIFTH THIRD [JNION TRUST <>. 


CINCINNATI, OHIO 


Member Federal Reserve System — Member Federal Deposit Insurance Corporation 


The Constitutional Convention com- 
pleted its great work four years after 
the peace and laid the foundation for all 
that has since taken place. 

The tattered remnants of Washing- 
ton’s patriots had returned home. Peace- 
ful pursuits were uppermost in men’s 
minds. The times were very hard. Op- 
portunity lay to the West, a great unex- 
plored and undeveloped continent. Alex- 
ander Hamilton, as Secretary of the 
Treasury, was laying the foundation of 
a sound economic structure by a series 
of brilliant and masterly policies, creat- 
ing a new order, welding a turbulent and 
self-centered citizenry, weary of war. 

Shipbuilding had thrived from Colonial 
days and commerce, particularly with the 
West Indies, grew and prospered. The 
seeds of prosperity were growing out of 
depression. 

Ten years after the treaty of peace 
with Great Britain had been signed, the 
mother country and France were warring 
in Europe. Depression again, followed 
once more by better times as war gave 
our sea borne commerce opportunity for 
new development. 

At the end of the eighteenth century 
we were embroiled with France and com- 
merce drooped. The commencement of 
the nineteenth century ushered in better 
times, until the peace of Amiens brought 
with it a new curtailment of sea borne 
commerce, and so alternating eras of de- 
pression and prosperity continued till the 
next important struggle. 


After the War of 1812 
OOKING back, it was a stupid war 
which grew out of differences that 
should have been settled through peace- 


ful diplomacy. Manufacturing was de- 
veloping in the north, the lure of an un- 
tapped continent was superseding adven- 
ture at sea, cotton was developing a new 
civilization in the South. 

Five years after the Treaty of Ghent 
had been signed, post war prosperity 
was succeeded by depression. It was a 
pricked credit bubble, sometimes called 
the western panic of 1819, which follow- 
ed-on the heels of a giant wave of opti- 
mism. 

Then came a period of easy and abun- 
dant credit, widespread speculation, par- 
ticularly in cotton, and rising prices. The 
panic of 1825 was the aftermath of 
these excesses. It came eleven years 
after the peace. 


In 1828 the so-called “tariff of abomin- 
ations” was passed. Andrew Jackson 
was elected President. Tariff tinkering 
was one of the chief political indoor 
sports of the period. Favoritism ran 
rampant. Prosperity of special interests 
depended on the degree of protection that 
could be obtained. 


The Jackson era while turbulent was 
on the whole prosperous and the people 
were contented. The reaction following 
the tariff of 1828 was succeeded by a 
more moderate tariff policy. Railroad 
development in 1830 was actively under 
way pressing hard on the river-borne 
traffic then in its heyday. 

In 1835 the public debt was extin- 
guished. Speculation was again ram- 
pant, cotton in demand. The Federal 
surplus was distributed among the 
states, but not for long for the financial 
heresies and excesses of the period 
brought on the panic of 1837 and one of 





the country’s major depressions. Much 
of the succeeding difficulty could have 
been avoided had there been proper reg- 
ulation of the issue of money during the 
preceding years. The story of state debt 
repudiation was one of the succeeding 
chapters which does not make pleasant 
reading. 

There was general prosperity and 
steady progress from 1840 to late in the 
succeeding decade. Sumner called it 
“the golden age.” <A British visitor said 
the “absence of pauperism” was the most 
striking impression he received in this 
country. In spite of the dark pictures 
painted by Charles Dickens the immi- 
grants prospered and sent for their 
friends. 

The war with Mexico helped to speed 
up the tempo of things. Then gold was 
discovered in California in 1848. Toward 
the end of the period, in 1857, a severe 
commercial and financial panic developed. 
There had been an enormous increase in 
circulation—gold, bank issues and ex- 
cessive use of credit. Railroad building 
had been continuing rapidly, speculation 
was widespread. Western lands and new 
industries were among the most active. 
A large volume of imports was creating 
an unfavorable trade balance and in- 
creasing foreign indebtedness. Lower- 
ing of the tariff was one of the causes 
precipitating the crash. And slavery was 
sowing the seeds of another major armed 
conflict. 


EE’S surrender in 1865 was succeed- 
ed by the so-called: “reconstruction 
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period.” If Lincoln had lived, his mag- 
nanimous spirit, his sense of justice and 
understanding sympathy with his coun- 
trymen of North and South alike, would 
have softened the transition. His death 
was the final tragedy of the conflict. 

The South was prostrate. The Con- 
federate issues of currency and bonds 
were a thing of the past. Repudiation 
is an ugly word. In many places cotton 
was almost the only medium of exchange. 
In the North depression had followed 
hard on the heels of abnormal war activ- 
ity. Debts, taxation, bitter debates in 
the halls of Congress, sectionalism, all 
reflected the scars of war, retarded the 
restoration of the South, development of 
the industrial North and postponed till 
the Spanish war the healing of wounds 
generated during the earlier conflict. 

The depression of the sixties was fol- 
lowed by industrial over-expansion, the 
pushing of railroads westward, import 
of rails, export of bonds (sometimes a 
question whether rails or bonds were of 
the poorer quality), the iron steamers of 
Europe filching supremacy from our clip- 
per ships, the cost of government mount- 
ing ominously. 

Then the panic of 1873—eight years 
after the peace. Nobody foresaw what 
was coming. Prosperity was general. 
Credit and capital were available in 
abundance; too easy to get. There had 
been over-expansion not only in railroads 
and opening up of farmlands, but over- 
trading, credit inflation and a fluctuat- 
ing currency as well. The depression 
lasted for six years. Toward its close, 
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over 18% of the railroad mileage of the 
country was in receivership, the iron in- 
dustry was prostrate and mercantile fail- 
ures were widespread. 

The subsequent recovery lasted over 
four years and began with the resump- 
tion of specie payments. The trade re- 
vival which ensued culminated in the 
early eighties and was followed by re- 
action and the panic of 1884. Grover 
Cleveland, elected President in Novem- 
ber of that year, inherited from the pre- 
ceding Republican administration .a ser- 
_ious national situation. Before his term 
of office came to an end surplus revenues 
had became the order of the day in spite 
of increased public expenditure. 


Interim Panics and Wars 


HE Baring panic of 1891 had its 

severe repercussions here, but recov- 
ery was prompt and a more serious dis- 
turbance was not felt till the panic of 
1893 again shook the business and credit 
structure. Railroad receiverships were 
frequent, followed by wholesale reorgan- 
izations. Coxey’s army, coal and rail- 
road strikes were symptomatic of the 
general unrest. 

The Morgan-Belmont gold syndicate 
came to the country’s rescue. Crop 
prices reached their lowest point in a 
generation. 

Bryan’s cross of gold speech and free 
silver campaign were followed by the 
firm establishment of the gold standard 
and sound currency. 

In 1898 the Maine was blown up in 
Havana harbor; the brief Cuban cam- 
paign followed. Bumper crops and trade 
activity contributed to the national well- 
being. The end of the nineteenth cen- 
tury found the country generally pros- 
perous, ready to become a world power. 

In 1901 the Northern Pacific corner 
and again in 1903 the so-called “rich 
men’s panic” interrupted prosperity. 

“The panic of 1907 was unlike the 
panic of 1893,” says Alexander Dana 
Noyes, “which followed a period of un- 
certainty and misgiving, leading to 
acquiescence, on the part of the com- 
munity at large, in the certainty of pro- 
longed reaction and depression. It re- 
sembled far more intimately the panic of 
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1873, which came, like the traditional 
‘bolt from the blue,’ on a situation pre- 
senting so brilliant an aspect of assured 
prosperity that the people—most of all 
the great capitalists whose schemes had 
come to earth—refused for many months 
to admit that one chapter in finance and 
industry had ended and that another and 
different one was opening.”—How easily 
this could be written of today’s picture. 


After the Great War 


HE armistice was signed in 1918, but 

the treaty of peace did not lay the 
foundation for the economic rehabilita- 
tion of Europe. It did not inaugurate 
an era of good feeling. Arbitrary 
boundaries, reparations, forced assump- 
tion of war guilt by the vanquished, kept 
alive the sources of animosity and fed 
smouldering passions. 

In the United States, prior to our 
entry into the war, the first dislocations 
were succeeded by a war boom which 
resulted in unusual demands on our 
major industries, including agriculture, 
fertilizers, metals, coal, leather, textiles 
and shipping. 

The end of the war left a condition of 
overequipment, with resultant cut-throat 
competition. The swift and precipitous 
descent, during the latter part of 1921, 
into the depths of a major depression 
found producers overstocked with huge 
inventories supported by bank credit, and 
resulted in one of the sharpest, deepest 
and most convulsive upsets which this 
country has known. 

The rebound while slower was also 
sharp and within two years after the 
bottom had been reached the Unted 
States was well on the road to “Coolidge 
prosperity.” 

This most recent period of business 
activity culminating, as it did, in a wild 
orgy of stock speculation which outlast- 
ed the peak of business prosperity, was 
a luxury boom. During it a generally 
high wage level, with a relatively mod- 
erate cost of living, left a large margin 
of buying power, which, combined with 
speculative profits, instalment purchases 
and pyramided credit, kept the country 
employed and even overtaxed some of its 
productive facilities. Trade activity was 











so widespread, buying power was so large 
and the appearance of normal and sus- 
tained prosperity so general that the 
“New Era” was widely proclaimed and 
the abolition of poverty and distress 
seemed to many almost within reach. 

Suddenly the bubble burst, followed by 
a financial blizzard that paralyzed busi- 
ness, destroyed confidence, and caused 
untold misery. The crash came ten 
years after the peace. The boom collap- 
sed when the speculative use of credit 
reached its limit. 


The Operation of Economic Laws 


MONG all the dislocations of war, 
perhaps none is of more destructive 
influence than the debasement of the 
currency and the resultant rise in prices. 
Three times in the history of the 
United States commodity prices have 
shot rapidly to most abnormal heights— 
each time due to the exigencies of war. 
Each time the succeeding precipitous fall 
in prices has been abrupt, followed by a 
continuing low price level, fluctuating it 
is true, but less violently until a new war 
has repeated the cycle. 

In 1814, in 1864 and in 1920 prices 
skyrocketed. In the War of 1812 and 
the Napoleonic Wars, in the Civil War 
and in the Great War, we find the actuat- 
ing cause of the three great upheavals 
in our price level, on which bountiful 
harvest or world crop failures have had 
their additional influence. It is an in- 
teresting coincidence that about half a 
century elapsed between each peak. The 
fact that during those two half centuries 
there were more good years in the United 
States than bad indicates that high 
prices are not a prerequisite to pros- 
perity. Then as now debased currencies, 
abundant and cheap labor stimulated the 
production of gold. 

In the operation of economic forces 
following the Napoleonic Wars there is 
a clue to what has taken place since the 
Treaty of Versailles was signed. Both 
wars were immensely destructive. Both 
the Congress of Vienna and the Council 
of Versailles remade the map of Europe. 
Neither succeeded in its pacific purpose. 

The Congress of Vienna was reaction- 
ary. Its aim was to give Europe a last- 
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ing peace. Instead it ushered in new 
antagonisms and more intense national- 
ism, which led to further wars and revo- 
lutions. Then, as now, impossible bound-. 
aries caused local exasperation. The 
history of Europe from 1815 to 1848 was 
the logical sequel of the Napoleonic Wars. 


During that conflict, as during the 
Great War, large areas of land were 
brought under cultivation as a result of 
high prices for agricultural products. 
Every incentive that patriotism, price 
and persuasive eloquence could bring to 
bear urged on production and still more 
production. 

After Waterloo there followed years 
of shrinking markets, distress among the 
producing classes, reduced wages and 
lessened consumption; which Tooke, the 
British economist, writing in 1838 said 
“led through a long course of suffering, 
to the only remedy, viz. a diminished 
production.” The gospel of defeatism. 

Then as now there were times when 
the rapid increase in the use of machin- 
ery aggravated the general distress. 
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Sydney Smith on Taxes 


IVE years after Waterloo, Sydney 

Smith, the British divine and wit, 
wrote in the Edinburgh Review his fa- 
mous statement, which seems prophetic 
of today, on the inevitable consequences 
of being too fond of glory:- 


“TAXES upon every article which en- 
ters into the mouth or covers the back, 
or is placed under foot; taxes upon every- 
thing which is pleasant to see, hear, feel, 
smell or taste; taxes upon warmth, light 
and locomotion; taxes on everything on 
the earth, and the waters under the 
earth, on everything that comes from 
abroad or is grown at home; taxes on the 
raw material; taxes on every fresh value 
that is added to it by the industry of 
man; taxes on the sauce which pampers 
man’s appetite, and the drug that re- 
stores him to health; on the ermine 
which decorates the judge, and the rope 
which hangs the criminal; on the poor 
man’s salt, and the rich man’s spice; on 
the brass nails of the coffin and the ri- 
bands of the bride; at bed or board; 
couchant or levant we must pay. 


“The schoolboy whips his taxed top; 
the beardless youth manages his taxed 
horse with a taxed bridle, on a taxed 
road; and the dying Englishman, pour- 
ing his medicine, which has paid 7 per 
cent, into a spoon that has paid 15 per 

* cent, flings himself back upon his chinz 
bed, which has paid 22 per cent, and ex- 
pires in the arms of an apothecary who 
has paid a license of a hundred pounds 
for the privilege of putting him to death. 
His whole property is then immediately 
taxed from 2 to 10 per cent. Besides 
the probate, large fees are demanded for 
burying him in the chancel; his virtues 
are handed down to posterity on taxed 
marble; and he is then gathered to his 
fathers to be taxed no more,” 


The prosecution of every great and 
destructive war has necessitated vastly 
increased national expenditure resulting 
in high taxes, mounting debt, extension 
of credit and impairment of currency. 
Borrowing for productive enterprise that 
earns a profit and produces the wealth 
to eventually retire the debt is wise in- 
vestment. The extension of national 


credit, in the form of loans to accomp- 
lish destruction of property, rests square- 
ly upon the shoulders of each and every 
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taxpayer, taking further toll from con- 
structive and productive enterprise. 


Ripples and the Tide 


HE major cycle is the Great War 
Cycle. What we have been calling 
business cycles are merely waves and 
ripples on the surface of fairly calm 
waters. The War cycle is a tidal wave. 
History teaches us that the economic 
consequences of war are, in varying de- 
gree, the same: fall in commodity prices, 
depression in agriculture, artificial trade 
barriers, productive over-capacity, under- 
consumption, surpluses of goods, increase 
in national debt, taxes, pensions and cost 
of government, transfer of wealth from 
the old monied class to the founders of 
new fortunes, dislocation and deprecia- 
tion of credit and currencies, unemploy- 
ment, popular unrest and starvation. 

It was an understanding knowledge of 
these factors which’ enabled the late 
Thomas Gibson, an American economist, 
to forecast in 1919 the five stages 
through which inflation resulting from 
war conditions has led the United States 
during the past twenty years, and gives 
promise that a closer study of economic 
history may indicate the steps which 
must be taken in order to regain pros- 
perity. 

The goals are free interplay of com- 
merce and credit, international cooper- 
ation, confidence, sound currency, sound 
public credit (balanced budgets), a reas- 
onably stable price level, balanced pro- 
duction and consumption, lower taxes, 
economy in government, respect for law. 
This hard road and no other leads to 
permanent prosperity. 





Dwight Rose Urges Equity Policy 


Dwight C. Rose, partner of Brundage, 
Story & Rose, and president of the Invest- 
ment Bankers Assn. of America, suggested 
an equity policy backed by investments in 
stocks by life insurance companies as a pro- 
tection against inflation. Speaking at this 
month’s meeting of the American Life Con- 
vention, Mr. Rose declared that the concen- 
tration in fixed income investments has re- 
sulted in a top-heavy debt structure for 
business. The equity policy would be simi- 
lar in certain respects to a mutual invest- 
ment trust. 
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Branch Banking 


There are 39 states and the District of 
Columbia in which branch banking is either 
permitted by statute, allowed in limited 
areas, or no laws exist relating to the es- 
tablishment of branches, according to a re- 
cent tabulation by the legal division of the 
Federal Reserve Board. 

States permitting state-wide branch bank- 
ing are: Ariz., Calif., Conn., D.C., Ida., La., 
Me., Md., Mich., Nev., N. C., Ore., R. L., S. C., 
S. D., Utah, Vt., Va., Wash. (19). 

Those permitting branch banking within 
limited areas: Ala., Ark., Del., Ga., Ind., Ia., 
Mass., Miss., Mont., N. J.. N. M., N. Y., 
N. D., Ohio, Pa., Tenn:, Wis. (17). 

No legislation: Ky., N. H., Okla., Wyo. 
(4). 

Prohibiting branch banking: Colo., Fla., 
Ill., Kans., Minn., Mo., Neb., Tex., W. Va. 


(9). 
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Banking Service 


In opening the 65th annual convention of 
the American Bankers AsSociation, at Seat- 
tle, Wash., September 25th, Philip A. Ben- 
son, president of the Association and presi- 
dent of the Dime Savings Bank, Brooklyn, 
N. Y., commented on the service rendered 
by the Association, stating that it was con- 
cerned not only with the business of bank- 
ing, but the country as a whole. 


In reviewing the work of the Association, 
Mr. Benson said, “The banking needs of the 
country are being fully met by its 17,235 
banks. There seems to be no present need 
for any substantial increase in the number 
of banks, nor is there any reason whatever 
to believe that there should be any change 
in our American banking system. I reiter- 
ate my faith in that system.” 


WHO SAYS BANKERS AREN’T HUMAN? 


Harvey Gibson (third from left), president of the Manufacturers Trust Company of 
New York and chairman of the New York World’s Fair of 1939, does some “rug-cutting,” 
in able competition with Eddie Duchin and others at the Mardi Gras Casino. 





Uniform Principal and Income Act 


Suggested Amendments Based Upon Experience in Trust 
Administration 


WALTER L. NOSSAMAN 
Trust Counsel, Security-First National Bank of Los Angeles, Calif. 


GENERAL and perhaps increasing 

reluctance has been manifested to- 
ward adoption of the Uniform Principal 
and Trust Act in spite of the fact that 
interest in this subject has increased. 
The Act has been adopted substantially 
in its original form in but six states: 
Oregon, Virginia, North Carolina, 
Florida, Utah and Louisiana; and in a 
considerably mangled form by Maryland 
and Connecticut.* It seems necessary to 
undertake reexamination of provisions 
as to which there may be lack of agree- 
ment or as to which experience during a 
period of depression may indicate the 
need of change. It seems worthwhile 
also to attempt to reconcile minor diver- 
gences of opinion in order to effect desir- 
able results. 

An effort has been made to examine 
all the important cases on this subject 
decided in America since about 1930, to 
throw all possible light upon the prob- 
lems and various methods proposed, 
either in the Act or in judicial decisions, 
for their solution. 

The objectives sought to be obtained 
are: Simplicity, Clarity, Coherence (a 
certain unity is sought to favor life 
tenants in doubtful cases since most 
trusts are created primarily for their 
benefit) and Completeness (not every 
detail in administration can be covered, 
but the common situations can be.) 


From address before Seventeenth Regional Trust 
Conference of the Pacific Coast and Rocky Moun- 
tain States, September 1939. 

An article by Mr. Nossaman containing a full 
discussion of the legal principles involved and 
citation of authorities upon which this address 
is based, will be published in the CALIFORNIA 
LAW REVIEW for November, 1939. The Trust 
Conference paper represents a summary, or re- 
statement in less technical form, of the forth- 
coming Law Review article and is not a duplica- 
tion of it. 


*Alabama has also just adopted a modified ver- 
sion. 


Section 1 (Definition of Terms) re- 
quires no comment. Section 2 (Applica- 
tion of Act—Powers of Settlor) author- 
izes the granting of discretion to the 
trustee or other person to make determ- 
inations affecting rights in principal and 
income. An occasional tendency has 
been exhibited to limit exercise of a trus- 
tee’s discretion to such an extent as to 
amount almost to nullifying it. 

In the recent Dumaine case,* the Su- 
preme Court of Massachusetts holds in 
effect that where.a trustee or other per- 
son is given discretionary power to de- 
termine what items are principal and 
what income, this amounts to conferring 
upon such agency approximately the 
same authority that the court having 
jurisdiction would have in the absence 
of that provision and that a determin- 
ation made in good faith will govern, 
even though opposed to the determina- 
tion which the law would make. It has 
seemed worthwhile to suggest an addi- 
tion to Section 2 substantially adopting 
the doctrine of the Dumaine case. 


Stock of Different Character 


ECTION 3 (Income and Principal— 

Disposition) : Up to 1931 the courts 
following the Massachusetts rule rela- 
tive to stock dividends had admitted no 
important exceptions to the rule that 
such dividends are principal if paid in 
shares of the corporation itself. Since 
that time, however, the Supreme Court 
of the United States, firmly committed 
to that rule, has recognized that a divi- 
dend, even though payable in the corpo- 
ration’s own shares, may be income 
where the new shares give the stock- 
holder an interest different in character 
from that represented by his previous 
holdings. 


*See November 1938 Trust Companies, page 635. 
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This exception does not in any way 
impair the practical operation of the 
Massachusetts rule, and may well be 
adopted. My suggested revision of this 
section and of the corresponding provi- 
sions of Section 5, is that dividends on 
shares forming a part of the principal 
which are payable in shares of the corp- 
oration of the same kind and rank as 
the stock on which the dividend is paid 
are principal, but that all other divi- 
dends, except those representing a capit- 
alization of surplus not derived from 
earnings, are income. 

Section 4 (Apportionment of Income) 
provides that whenever a tenant has the 
right to income from periodic payments 
(not including dividends on corporate 
shares) and such right shall cease at a 
time other than the date when such per- 
iodic payments should be paid, he or his 
personal representative shall be entitled 
to a pro rata of such income, measured 
by the time elapsed from the date of the 
last periodic payment up to the day of 
determination of his right. There are 
three points to consider: 


First: where income is_ payable 


periodically. There is some uncertainty 
as to whether these provisions affect sub- 
stantive rights of the life tenant or are 
primarily for the guidance or. conven- 


ience of the trustee. The latter seems 
to be the sensible rule and is supported 
by most authorities. 


Second: where the tenant is entitled 
to income “received” or “derived” from 
the trust. In Estate of Lockhart,* it 
was held that where income “received or 
derived” from the trust was to go to the 
widow, her estate had no right to income 
which was merely accrued and not ac- 
tually received by the trustee at the date 
of her death. Re Given, 323 Pa. 456, 
places a similar emphasis on the word 
“derived.” It seems incredible that 
people creating trusts place any reliance 
upon these small departures from cus- 
tomary phraseology. I propose to make 
the same rules applicable throughout, 
whatever form of phraseology is used. 

Third: It has been proposed to make 
the rule of the Lockhart case apply 


*See August 1937 Trust Companies, page 251. 
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throughout, that is, a tenant’s rights as 
to uncollected income would cease at his 
death. There is a recent Pennsylvania 
case (Re Spear’s Estate,**) holding, in 
case of a foreclosed mortgage, that a 
deceased life tenant’s estate was not en- 
titled to an accounting for accrued in- 
terest on a defaulted mortgage where 
impractical because involving long delay. 


I am suggesting that one year be pre- 
scribed as a limit beyond which 
a tenant or his estate cannot go in de- 
manding an accounting of items collect- 
ed after, but accruing before, the end of 
his tenancy. This limitation is suggest- 
ed by the one year allowed under Section 
11 for conversion of unproductive prop- 
erty. 


Stock Dividends Capitalizing Surplus 


ECTION 5 (Corporate dividends and 

share rights). There have been 
numerous cases during the. depression 
when a corporation has gone through a 
recapitalization or reorganization pro- 
cess along substantially the following 
lines: The corporation has outstanding 
preferred stock upon which dividends 
are in arrears and has a surplus account 
sufficient but cash insufficient to pay 
them. It goes through a reorganization 
in such manner that this stock is re- 
tired and new preferred stock issued, 
bearing a different and, according to 
recent experience, a lower rate. New 
stock, either common or a subordinate 
class of preferred, is issued in lieu of 
or as representing the dividends in ar- 
rears. 


In a number of cases of this kind 
which have come to my attention nothing 
has been said specifically about the lat- 
ter stock being a dividend, although it 
is usually understood to represent rough- 
ly the dividends accrued on the old stock. 
Such stock should be considered income. 
Manifestly this new stock, of whatever 
kind, should go to income only where 
it capitalizes earned surplus, not where 
it is issued against a surplus artificially 
created by reducing stated capital. Un- 
der my proposed revision of Subsection 
(1) of Section 5 I have stated these - 


**See February 1939 Trusts and Estates, page 274. 





rules as follows: “.... dividends pay- 
able in shares of whatever kind or rank, 
to the extent that they represent a cap- 
italization of surplus not derived from 
earnings, shall be deemed principal.” 

The provisions of Section 5, Subsec- 
tion (3) apply only to amounts paid out 
in liquidation. Why not carry the prin- 
ciple through to enable the trustee to 
rely upon statements by the corporation 
as to whether any dividend, liquidating 
or not, is a return of capital or a distri- 
bution of income? Statements of the 
corporation will come at least as near 
the truth as the guesses either of trus- 
tees or courts. 

I am accordingly suggesting the addi- 
tion of a new subsection (6) to the effect 
that the trustee or tenant may rely upon 
such statement of the paying corpora- 
tion. I do not mean to suggest that the 
ultimate legal question of what is income 
or capital is to be determinable by the 
corporation. The principle stated should, 
it seems, apply regardless of the form 
in which the statement is made. 


Savings Bonds and Treasury Bills 


ECTION 6. (Premium and Discount 

Bonds) : Since the Uniform Act was 
prepared, a new form of Government 
obligation, issued on a discount basis, 
has become current, including Treasury 
Bills and United States Savings Bonds. 
It is conceivable that similar bonds may 
be issued by other agencies. Under Sec- 
tion 6 as it now stands it would seem 
that the accretion on these securities— 
it is really interest—would go to corpus, 
whereas it should, when realized, go to 
income. I have suggested a clause in- 
tended to remove doubt on this point. 
Delaware has recently adopted a statute 
of similar import (Rev. Code, 1935, Ch. 
117, Sec. 385A). 

As to Secticn 7 (Principal Used in 
Business) and Section 8 (Principal Com- 
prising Animals) I shall assume, with- 
out investigation, that the provisions 
will be found reasonably satisfactory. 


Depleting Assets 


ECTION 9 (Disposition of Natural 
Resources) must be considered in 
connection with principal subject to de- 
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pletion (Section 10). In Section 10, 
which deals with wholly depleting assets 
such as leaseholds, patents, copyrights, 
etc., the rights of the parties are made 
dependent on the presence or absence 
of duty to convert. Section 9 abandons 
this test and lays down a rule, apparent- 
ly new, which applies only “when the 
trustee or tenant is authorized * * * to 
sell, lease or otherwise develop such na- 
tural resources.” It makes the rights of 
life tenant and remaindermen. depend 
upon the form which the transaction as- 
sumes between persons over whom they 
have no control, namely, the trustee and 
the lessee. These persons may, either 
through design or inadvertence, regu- 
late the form of the transaction in such 
manner as to affect seriously the rights 
of the holders of the successive equitable 
estates. 


Whatever form the transaction may 
take, and even though the consideration 
for the extraction of the minerals be 
camouflaged as rent under a lease, it 
would seem that in substance it repre- 
sents compensation for removing a part 
of the land itself. It has seemed to me 
that the rule is somewhat unpredictable 
in its operation and therefore unsound. 


Effect of Authority or Duty to Sell 


HAT bearing has an authority to 

sell upon the rule as stated? Where 
the result is dependent on an intended 
conversion, authority, as distinguished 
from a direction to sell, is relevant as 
partially negativing that intent. But in 
Section 9, which makes no results de- 
pendent on conversion, the question of 
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power of sale seems irrelevant and alien. 
If the resources are sold there would 
seem to be no difficulty in any case about 
giving the entire proceeds to principal. 
No new statute is needed to confer that 
authority. Furthermore, what is the 
meaning of the phrase, “To sell, lease, or 
otherwise develop?” To lease natural 
resources is a species of development, but 
to sell them is not. 


In brief, I have suggested that where 
any part of the principal consists of 
lands containing timber, minerals, etc., 
and the trustee is not under a duty to 
change the form of the investment, or, 
that duty being absent, is authorized by 
law or by the terms of the trust to 
lease or otherwise develop such resources, 
the proceeds shall be income, whether 
received as rent or bonus on a lease or 
as a consideration for permanent sev- 
erance of the natural resources from the 
lands. The difficult question generally 
is to determine whether the duty to con- 
vert exists. It is suggested that a duty 
to change the form of investment shall 
be negatived and authority to develop 
the natural resources shall be deemed to 
exist (not excluding other cases where 
appropriate intent is manifested) where: 


(a) the resources are specifically de- 
vised or granted (the authorities gener- 
ally support this); (b) where develop- 
ment or exploitation of the resources had 
begun prior to the creation of the trust 
(probably the weight of authority is in 
harmony with this view); (c) where by 
the terms of the trust a general author- 
ity to lease or otherwise develop is con- 
ferred (this is a respectable view but 
more doubtful) ; or (d) where the lands 
are directed to be retained (the direc- 
tion to retain negatives the duty to con- 
vert which is the assumed basis upon 
which the contrary rule applies). 


Where such property is held in trust 
and is received from the testator or set- 
tlor, the fact that it does not fall within 
the category of investments which the 
trustee would be authorized to make does 
not, without more, evidence an intent 
that the form of the investment shall be 
changed, and further a mere authority, 
as distinguished from a direction, to sell, 





does not evidence such an intent. I have 
also added a provision that a general 
power, unqualified as to time, to lease 
lands containing natural resources shall 
be deemed to authorize leases outstaying 
the term of the trust. 

Where the conditions which I have re- 
ferred to under which the proceeds of 
such resources become income do not 
exist, then, in the absence of an expres- 
sion of contrary intent, all such proceeds, 
up to a certain specified percentage of 
the value of the properties, go to in- 
come, and the balance to principal. This 
is a point which Section 9 leaves to in- 
ference. 


Wasting Asset Corporations 


) principle of Section 10 (Princi- 


pal Subject to Depletion) seems 
sound, but in conformity with Section 
9 certain factors seem to have a bear- 
ing upon whether there is or is not a 
duty to convert; that is, the test of 
specific or general bequest or legacy and 
the test of duty to retain. I have fur- 
ther suggested that the fact that the 
property, if received from the settlor, is 
not of the kind which the trustee would 
be authorized to invest in, does not in 
itself indicate an intention that it shall 
be converted, nor does a mere authority, 
as distinguished from a direction, to 
sell. 


I cannot find that wasting asset corp- 
orations are covered satisfactorily by the 
Act. The simple and logical way would 
be to ignore the corporation and treat 
the dividends as though they came di- 
rectly from the wasting assets. That 
is the doctrine of the recent case of Re 
Knox’s Estate.* That rule has the fur- 
ther merit of avoiding the necessity of 
determining what is a wasting asset 
corporation. The test of whether the 
corporation regards the value of its prop- 
erties as diminishing through exploita- 
tion should meet all reasonable require- 
ments. In my revision of Section 10 I 
have substantially incorporated the doc- 
trine of the Knox case by including in 
Principal subject to depletion, stock in 


*See February 1938 Trust Companies, page 260. 
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corporations engaged in the exploitation 
of wasting assets. 


New York Rule for Unproductive 
Property 


ECTION 11 (Unproductive Estate) : 

With all due respect to those who 
may entertain opposing views, this sec- 
tion seems to me reasonable and neces- 
sary. Anyone who can figure simple in- 
terest can make the necessary calcula- 
tions. So far as its practicability is 
concerned, it represents the codification 
of a rule which has been in force in New 
York for a good many years, and so far 
as I know has proved to be entirely satis- 
factory. 

I favor the adoption of this section 
in its entirety and believe that the omis- 
sion to do so not only leaves us in our 
present uncertainties but perpetuates 
the injustice to life tenants which pre- 
sent methods entail. Where the conver- 
sion of unproductive property is delayed 
beyond a reasonable time, it is nearly 
always in the hope of obtaining a bet- 
ter price, and that motive is mainly in- 
duced by the desire to benefit remain- 
dermen. 


Disposition of Proceeds of Defaulted 
Mortgages 


ONSIDERABLE sentiment devel- 

oped at one time among California 
trust companies in favor of the aboli- 
tion of the apportionment rule, and a 
statute to that effect has recently been 
enacted in Connecticut. Should we ap- 
portion proceeds from defaulted mort- 
gages or not? If we pause to consider 
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a preliminary question, it will be almost 
unnecessary to answer this one. 

Suppose you have in a trust account not 
a mortgage but an unsecured note, or a 
debenture. The note or debenture goes 
into default, and after a period of for- 
bearance in an attempt to collect, pos- 
sibly after litigation, sometime, per- 
haps years later, the trustee obtains a 
judgment upon which it makes a par- 
tial collection of the amount due. The 
subject matter of this obligation mani- 
festly is a promise of the debtor, and he 
promises to pay not only principal but 
interest. You cannot say in such a case 
that instead of the income from the 
note or debenture you are going to give 
the life tenant the income from the asset 
substituted for it, because there is none. 
You must either divide the proceeds re- 
ceived on collection between principal and 
interest, in accordance with their respec- 
tive rights in that fund, measured always 
by their proportionate rights in the 
promise through whose discharge the 
fund is realized, or you must give the 
entire amount arbitrarily to corpus. 

I doubt if anyone would favor a course 
so arbitrary and so extreme. Yet we are 
told that where we have a mortgage; 
which is only a secured promise, we 
should apply another rule, that is, when 
the property constituting the security 
comes into the trust estate, treat that 
simply as a substituted asset and pay the 
income to the life tenant. 

’ The answer to this on the logical side 
is that there is no difference in principle 
between the secured promise and any 
other; on the practical side, first, if the 
security is inadequate, the promise par- 
takes of the nature of an unsecured as 
well as of a secured obligation, and you 
are going to be in a dilemma as to 
which of two conflicting rules applies; 
and, second, in a great many cases there 
is no income from the property. 

A departure from the apportionment 
rule would be a departure from sound 
trust practice doubly lacking in justifica- 
tion because it abandons the more for 
the less practical rule. Furthermore, 
when a rule tested by experience is aban- 
doned for an experimental one, unfore- 
seen difficulties usually develop. 
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Difficulties Can Be Avoided 


F THE difficulties which have arisen 

in the application of the apportion- 
ment rule, none is fundamental and it is 
a relatively simple matter to obviate 
them all. I will discuss the principal 
points as to which doubt exists. 

(1) Interest after default. The New 
York court in the Otis case* says it is to 
be computed at the mortgage rate, the 
Pennsylvania, in the Nirdlinger case,** 
says the current rate on trust invest- 
ments. It seems to me the mortgage 
rate should govern, since otherwise, in 
case of loss, you are penalizing the life 
tenant twice; that is, reducing the basic 
rate at which his interest is computed 
and giving him a further discount even 
from the reduced rate where the prop- 
erty is sold at a loss. 

(2) Disposition of rents pending 
liquidation. The Otis and Nirdlinger 
cases permit discretionary payment of 
rents to the life tenant pending liquida- 
tion. Suppose the amount of rents ex- 


ceeds the amount which the life tenant 
ultimately receives on liquidation. I have 
attempted to provide for this by provid- 


ing that in that event the trustee shall 
reimburse principal to the extent of such 
excess out of other income, if any, other- 
wise payable to the tenant during the 
continuance of the tenancy, but the trus- 
tee shall have no other responsbility as 
to repayment of such excess. In other 
words, if the tenancy ends before reim- 
bursement is completed, the trustee has 
no further responsibility. 

(3) Should interest be paid to the life 
tenant on advances to protect the mort- 
gage or the property? New York says 
no, Pennsylvania, yes. I have adopted 
the New York rule, on the theory that 
this is a salvaging enterprise where prin- 
cipal assumes the risk and the life ten- 
ant should be content. with a minimum 
return. 

(4) Should sums due income account 
be paid first where property is not sold 
for all cash? Pennsylvania says yes; 
New York, no. The practical answer 


*See December 1937 Trust Companies, page 763. 
**See July 1937 and 1938 Trust Companies 121. 
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seems to be yes, since as the Pennsyl- 
vania court points out the life tenant 
must get his income now or he doesn’t 
get it. 

(5) Should there be a time limit be- 
yond which accruals on obligations in 
default before a life tenant’s death 
should not be paid to his estate? I am 
suggesting, in accordance with a rule 
proposed in connection with the revision 
of Section 4, a time limit of one year 
following the life tenant’s death. 

(6) Should the life tenant participate 
in gains where the property is sold at a 
profit? Following the majority rule here 
I am suggesting that the answer should 
be no. 

(7) Mortgages taken on sale of trust 
real estate. Some cases make a distinc- 


tion here on the ground that where the 


terms of the trust are such that the 
trustee would have been authorized to 
retain the lands, such lands in the hands 
of the trustee are real estate, not theo- 
retically converted into personalty, and 
do not apply the apportionment rule. 
Although there is a logical basis for this 
distinction it is best to apportion or not 
to apportion throughout and to make no 
differentiation on this ground. 


Defaulted Securities Other Than 
Mortgages 


T WOULD seem that the same rule of 

apportionment should apply in the 
case of all interest-bearing securities. 
To make a distinction between obliga- 
tions wholly or partly secured and other 
interest-bearing obligations seems to 
create an exception not justifiable on 
rational grounds. I am proposing a sub- 
section covering this point, and in that 
connection covering another doubtful 
point, namely whether there is an ap- 
portionment upon sale as distinguished 
from collection or compromise of an in- 
terest-bearing obligation. There is sound 
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authority supporting the suggestion that 
the same rule should apply in case of 
sale as in any other case. 

The Pennsylvania court has gone to 
the extreme of requiring an apportion- 
ment even in the cases of sale or other 
disposal of non-interest-bearing obliga- 
tions (stocks, etc.) but that extension 
seems to be of doubtful propriety, and 
furthermore in the case of stocks it in- 
volves a difficult accounting as to what 
the accumulated profits are which pre- 
sumably contribute to the selling price. 


Allocation of Expenses and Charges 


ECTION 12 (Expenses — Trust 

Estates). In Subsections (1) and 
(2) the trustees’ commissions computed 
on principal are made a corpus charge. 
The assumption seems to be that if a 
fee is computed on principal it repre- 
sents a service rendered to principal ex- 
clusively. This, manifestly, is a mis- 
take. The test should be not whether 
the trustee’s compensation is computed 
on principal or income but whether it is 
paid for current or recurring services on 
the one hand or for extraordinary or 
non-recurring services beneficial wholly 
or mainly to remaindermen on the other. 
If the former, it should be deducted from 
income. If the latter, from corpus. 

It may be that traditional ideas upon 
this topic are undergoing revision and 
that we are approaching a time when 
acceptance may be had for the idea that 
the trustee’s services are beneficial both 
to principal and income and that it is 
proper to apportion this expense between 
the two in all cases. (See Conley, 
Trends in the Development of Trust Law, 
69 Trusts & Estates 45, July, 1939). I 
have not attempted to incorporate this 
suggestion in my proposed revision of 
Section 12. 

If a partial allocation of trustee’s fees 
to principal is to be made, an equal divi- 
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sion would seem to be as equitable as 
any. In case of court trusts the court 
might be given a discretion as to allo- 
cating part of the fees to principal. 


Subsection (4), Improvements and 
Special Assessments, seems equitable but 
not altogether practical. There are some 
cases where it will not apply. Suppose 
a street grade is changed. That is perm- 
anent, and it would be impossible to ap- 
ply the rule. You cannot divide by in- 
finity. On the other hand, a pavement 
is not permanent, but when we come to 
estimating how long it will last the 
guesses, even of experts, will differ 
widely. 

For practical reasons it seems best 
to adopt an arbitrary rule which will 
approximate justice in most instances 
by providing that the expense of all im- 
provements not coming within the cate- 
gory of ordinary repairs shall be charged 
to corpus and interest on the cost charged 
to income during the continuance of the 
particular estate. (See Plympton v. 
Boston Dispensary, 106 Mass. 544, 1871). 
But total interest contributions should 
not exceed the cost of the improvement. 


If the particular estate ends quickly, 
the accumulated interest plus the en- 
hanced value of the principal will com- 
pensate the latter for its expenditure; 
if it continues a long time, the dimin- 
ishing accretion to principal value will 
be substantially offset by interest ac- 
cumulations. In those few cases where 
the improvement is of short duration 
and the liability for interest outlasts 
the improvement itself, there will be no 
substantial injustice in requiring the life 
tenant to pay for an improvement of 
which he alone receives the benefit. If 
his estate outlasts the improvement, but 
ends before interest payments have re- 
imbursed principal, the slight detriment 
the remaindermen will suffer may well 
be ignored. If the property is sold—a 
point which the Uniform Act does not 
cover—a balance may be struck between 
principal and income at that time. Its 
theoretically enhanced selling price may 
be deemed to complete the reimburse- 
ment to principal. (Sections 13 to 16 
require no comment.) 
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Applicability to Existing Trusts 


HE practical usefulness of the Act 

will be vastly increased by making it 
applicable to existing trusts insofar as 
that objective may be obtained without 
disturbing vested rights. It may be as- 
sumed that the Act cannot affect rights 
irrevocably conferred prior to its effec- 
tive date, but there would seem to be 
no question that it can be constitutionally 
made effective, (1) as to all pre-existing 
revocable trusts and (2) those amend- 
able in respect of matters covered by the 
Act, except of course insofar as existing 
trusts contain provisions inconsistent 
with the provisions of the Act. This 
suggestion has been incorporated in a 
proposed revision of Section 17. 

I should note in passing a provision 
which has gained some currency and 
was, in fact, approved by the Commit- 
tee on Fiduciary Legislation of the Trust 
Division of the American Bankers Asso- 
ciation, to the effect that the Act applies, 
among other cases, insofar as its terms 
“do not impair the obligation of con- 
tract or deprive persons of property 
without due process of law.” That pro- 
vision would seem to be too vague to be 
of any practical use and to create more 
uncertainties than it removes. 


In conclusion, I believe that the adop- 
tion of a Principal and Income Act will 
remove many uncertainties and would be 
a constructive move in any jurisdiction. 
The last ten years have been the source 
of an experience in trust administra- 
tion, not altogether happy, but unpar- 
alleled in variety and extent. With this 
additional experience behind us and with 
the excellent framework which the spon- 
sors of the Uniform Act have provided, 
we shall fail somewhat in the perform- 
ance of an obvious duty if we do not 
carry this work forward to completion. 


The Cleveland Trust Co., Cleveland, Ohio, 
was named winner of the “Socrates High 
Award of the Year,” for consistently effec- 
tive advertising. The award is made annual- 
ly by Bank Ad-Views, a digest of national 
bank advertising, and is judged by a group 
of the foremost advertising executives in 
the country. 
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Eronomies in Orust Operation 
PRE-PROBATE INVESTIGATION 


O PARAPHRASE an old adage— 

‘a penny saved is a penny earned’—a 
“headache” eliminated is money earned. 
And by “headache” we refer to an estate, 
in the six figures, that on its face looks 
like manna from heaven when it is of- 
fered to a trust department, but six 
months after it is on the books, trans- 
forms itself into a troublesome, time- 
and profit-consuming problem-child that 
throws the trust department into the 
loss column. 

A very timely and “embarrassment 
saving” procedure has recently been 
adopted by a leading eastern trust com- 
pany. Upon being notified of the death 
of a testator who aypointed the trust in- 
stitution as executor and/or trustee of 
his estate, it is the duty of one of the 
junior trust officers to thoroughly invest- 
igate the proposed account by reviewing 
the will for unusual or complicated claus- 
es that may be too expensive or embar- 
assing to administer, and to look into 


TRUST DEPARTMENT 


Re: Will of 
Prepared by 
Reviewed by counsel: 
Occupation 

Place of residence at time of death 
Cause of death 

ASSETS 

Estimated Value: 


Comments .... 


its assets and liabilities for the purpose 
of uncovering any objectionable or un- 
desirable phases before the institution 
qualifies. In conjunction with his in- 
vestigation, the officer uses what is called 

“pre-probate” form which he fills out 
and passes on to the counsel, and, in the 
larger trust departments, to two or three 
trust officers who, after reviewing the 
condition of the estate, are required to 
express, over their signatures, whether 
the trust institution should qualify or 
renounce. This form, which is also in- 
dispensable to the trust committee in 
passing upon new accounts and accounts 
to be closed out (Federal Reserve Reg- 
ulation F—Section 6b), is reproduced 
below. If any of our readers are pre- 
sently using a form similar to this, we 
would appreciate receiving a specimen 
copy with appropriate comments as to 
its advantages together with illustra- 
tions that may emphasize the wisdom of 
a “pre-probate” investigation. 
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Recodification of Probate Law 


Michigan’s New Code to Effect Improvement in Practice 
and Procedure 


ERNEST C. WUNSCH 
Chairman, Detroit Bar Assn. Committee on Probate Code 


N DRAFTING and enacting the new 

Michigan Probate Code (Public Act 
No. 228), it was the aim of the State 
Legislature and the several cooperating 
committees to clarify and consolidate the 
probate law of the State and thus effect 
the speedy and economical handling of 
estates. The Code, which became effec- 
tive September 29, 1939, consists of six 
hundred and fifteen sections divided into 
thirteen chapters.* Some of the more 
important changes contained therein will 
be mentioned here. 


Chapter I—Organization, Powers, 
Duties of Probate Courts 


ECTION 15 gives the Probate Judge 

a new authority to combine the titles 

and powers of Registers, clerks and sten- 
ographers in any one or more persons. 
Section 30 abolishes terms of Court and 
provides that the Court shall be open 
at all reasonable hours as fixed by the 
Judge. : 
The manner in which testimony is to 
be taken, both in counties with no of- 
ficial court reporter and without such 
reporter, is provided in Section 31. The 
next section contains provisions for ser- 
vice by Registered Mail. The time for 
personal service is reduced to five days 
before the date of the hearing, and the 
last day of publication is decreased to 
at least two days prior to the hearing 
date. Section 34 requires acknowledg- 
ment of both the authorization to an 


*The Code repeals all previous probate statutory 
provisions with the exception of secret marriages, 
drain proceedings, condemnation proceedings, af- 
flicted and crippled children, afflicted adults, poor 
persons and the liability for their support, insane, 
feeble minded and epileptic persons, addicts, ster- 
ilization proceedings, determination of inheritance 
tax, escheat estates and section 899 of the Com- 
piled Laws of the State of Michigan 1929 and Act 
$21 of the Public Acts of the State of Michigan 
1937. 


attorney to make an appearance and 
waivers of notice of hearing. 


An annual conference of the Probate 
Judges of the State is called for in Sec- 
tion 53. Provision is made for election 
of a presiding Probate Judge. 


Chapter II—Decedents’ Estates, Wills 
and Probate 


ITH respect to lapsed legacies and 

devises, there is the usual provision ° 
for representation by issue of benefi- 
ciaries predeceasing the testator, but 
there is a new clause limiting its appli- 
cation to relationships between the de- 
visee or legatee and the testator no fur- 
ther removed than the fourth degree, 
except where the provision is contained 
in the residuary clause. In the former 
case, the property becomes part of the 
residue. 


Section 19 provides that when a de- 
cedent had in his lifetime a joint safety 
deposit box, the Judge of Probate or 
some person designated by him, may 
open the same to ascertain the probable 
extent of the estate and obtain a will, 
after notice served upon each joint hold- 
er at least five days prior to the time 
fixed for the opening of such box. The 
box shall be opened in the presence of 
two disinterested witnesses. Nothing 
may be removed therefrom except a will. 


Section 21 permits the executor named 
in the will or any heir of the deceased or 
beneficiary under the will to petition for 
admission of a resident testator’s will 
to probate, and, after a lapse of sixty 
days after the death of the testator, a 
creditor may petition. The petition 
shall contain, among other information 
formerly required, the date of the will 
and the names of the witnesses thereto. 
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Section 24 provides that objections to 
the admission of the will shall be filed 
in writing, served on the proponent or 
his attorney at or prior to the hearing, 
and if such objections are filed less than 
five days prior to the date of hearing, 
the proponent shall be entitled to an ad- 
journment of at least five days as a mat- 
ter of right. 


Section 29 provides that the time for 
. mailing the notice to the heirs-at-law of 
the decedent and to the devisees and leg- 
atees named in the will, of the date of 
hearing of the will, shall be at least ten 
days prior to the time appointed for 
proving the will, instead of five. 


Liability for Charges Where Assets 
Are Insufficient 


NDER Section 33 any devise or 

legacy is liable to the payment of 
all charges against the estate, for the 
share of the widow, if she elects to take 
against the will and there is no provi- 
sion of the will as to the estate to be 
used for that purpose, or to make up the 
share of a child born after the execu- 
tion of a will or a child or the issue of 
a child omitted in a will. If the assets 
are not sufficient to satisfy all of the 
above, and to pay and satisfy all legacies 
and devises, the legacies and devises 
shall be satisfied in the following order 
of priority: 


(1) Real estate specifically devised; 

(2) Personal property specifically be- 
queathed; 

(3) Personal property passing by general 
or demonstrative bequests; 

(4) Real estate devised by the residuary 
clause; and 

(5) Personal property bequeathed by the 
residuary clause; 


with the provision that when more than 
one person is interested in real estate 
specifically devised, the property within 
that classification which shall be appro- 
priated to pay charges against the estate, 


or the other items above mentioned, 
shall be appropriated for that purpose 
proportionately. 

Section 34 provides that where the 
fiduciary has consented that the devisees 
and legatees have possession of the 
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estate given to them by the will, before 
all of the charges against the estate and 
the items mentioned in Section 33 are 
paid or satisfied, they shall hold the 
same subject to the said charges and 
items and said devisees and legatees 
shall contribute according to their re- 
spective liability to the fiduciary or to 
any devisee or legatee from whom any 
part of the estate devised or bequeathed 
may have been taken for the payment 
or satisfaction of such charges or items, 
and the persons who may, as heirs or 
distributors, receive the estate by the 
will, shall be liable to contribute. In the 
event that any such persons fail to make 
contribution, the fiduciary shall be held 
liable, unless it can be shown that such 
possession by such person was without 
the consent of the fiduciary and that he 
was unable, by diligent effort, to pre- 
vent the same. 


A copy of the order assigning the res- 
idue in an estate is required by Section 
38 to be recorded in the office of the 
Register of Deeds of the County in which 
the lands are situated. 


Section 52 provides that no creditor or 
anyone having an interest conflicting 
with the estate shall be appointed admin- 
istrator of the said estate. 


Allowances and Election 


NDER Section 68, allowances for a 

widow and children, after one year, 
are chargeable as advancements against 
them. The allowance of a widow and 
children is payable, in testate estates, 
from both real and personal property. 
The age of the children is raised to six- 
teen years. 


Section 69, concerning the widow’s 
election in testate estates, provides that 
the homestead rights are included in con- 
nection with the election and that in- 
stead of the election being made within 
one year from the admission of the will 
to probate, the election must be made 
within sixty days after the entry of the 
order allowing or disallowing claims and 
closing the estate to claims. Such final 
order, however, shall not be entered until 
there has been filed by the executor proof 
of service of such notice upon the widow. 
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Section 72 provides that in cases 
where no election has been made and the 
principal administration has been closed 
and, subsequently, assets belonging to 
the estate have been discovered and ad- 
ministration de bonis non has been 
granted, the widow’s election may be 
made out of such newly discovered as- 
sets upon good cause shown at any time 
before the administration is closed. The 
Judge of Probate may at any time be- 
fore the estate is closed, upon the peti- 
tion of the widow, after notice to all 
persons interested, permit the widow to 
make any elections to which she is en- 
titled as though she had done so within 
sixty days when, because of litigation 
connected with the estate or the estab- 
lishment of further claims or any other 
cause, the Probate Judge deems it proper 
to do so. 


In connection therewith, if the fidu- 
ciary, after the expiration of the sixty 
day period for election and before the 
order of the Court permitting the widow 
to make such delayed election, shall have 
conveyed real estate of the deceased, the 
widow’s dower and homestead, if such 
be her election, shall be set off to her out 
of the lands not so conveyed, but to the 
amount and value she was entitled to at 
the death of her husband, if so much 
remains unsold. 


Proceeds of Death Actions 


ECTION 114 provides that where the 
Probate Court is petitioned in writ- 
ing by an executor or administrator ask- 
ing leave to settle a claim for damages 
for wrongful death or one relating to the 
survival of actions, the Court may, with 
or without notice, hold a hearing and 
approve or reject such settlement. 
Section 115 provides for the distribu- 
tion of proceeds of any settlement or 
judgment recovered in an action for dam- 
ages for wrongful death, after the ad- 
ministrator or executor in the Probate 
Court has filed a petition for authority 
to distribute such proceeds, a date has 
been set for hearing, and notice of such 
hearing given to all persons entitled to 
inherit the intestate person’s property, 
as the Court may by authority direct. 
Such proceeds shall be distributed only 
to those persons who were dependents 
of the decedent and in such amount as 
the Court shall seem equitable, provided 
that if the proceeds are of a judgment 
recovered in a Court which has issued 
a certificate, as may be provided by law, 
relative to the damages sustained by each 
of such dependents, the distribution of 
such proceeds shall, in the absence of 
written objections filed by any interested 
party, be ordered in accordance with 
such certificate. 
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This proviso does not apply to cases 
arising under the laws relating to sur- 
vival of actions. In case none of the 
persons entitled to inherit the intestate 
person’s property is either a minor or 
incompetent and all such persons shall 
execute a stipulation in writing and ac- 
knowledged, in which they shall specific- 
ally demand possession of such proceeds 
to be distributed to each of such persons, 
- the order of the Court shall be entered 
in accordance with such stipulation or 
agreement. The discretion of the Court 
may be exercised providing for funeral 
expenses of the decedent, but such pro- 
ceeds shall not be liable for the payment 
of any other charges against the estate 
of the decedent. 

[Chapter III, dealing with Guardians 
and Wards, makes no material changes 
from the former Law.] 


Chapter IV—General Provisions 
Concerning Fiduciaries 


ECTION 2 provides that no fiduciary, 
except in response to legal process 
or in cases expressly required by law or 
in the necessary or proper administra- 
tion of the estate, shall disclose any facts 
or knowledge pertaining to the property 
in his hands or to the affairs of any heir, 
devisee, legatee, beneficiary or ward, ex- 
cept with their consent. Such consent 
may be given by the fiduciary of a minor 
or incompetent, in behalf of such minor 
or incompetent. The restriction does not 
apply in any suit or proceeding in which 
the fiduciary and the beneficiaries, de- 
visees, legatees or wards, are adverse 
persons. 


Under Section 3 the fiduciary shall give 
bond annually, provided that in the case 
of bonds given by a surety company 
authorized to do business in this state, 
the Judge of Probate may approve the 
bond for a period of not to exceed five 
years. The Probate Judge, at the end 
of the period for which such bond, 
whether having a corporate or personal 
surety, was approved, may after re-ex- 
amination of the estate and solvency of 
the surety or sureties authorize the con- 
tinuance of such bond for a like period. 

Section 6 provides that by the execu- 
tion of a bond, a surety is submitted to 


TRUSTS and ESTATES—Oct. 1939 


the jurisdiction of the Court, and under 
Section 26a, whenever on any hearing 
in the Probate Court an issue is pre- 
sented which may involve the liability of 
a surety on a bond, the Court may ad- 
journ the hearing for the purpose of 
giving the surety an opportunity to ap- 
pear, defend, and be heard. 


Foreign Fiduciaries 


™ ECTION 27 provides that no person 
S shall act as a fiduciary in this state 
who is not a resident of this state and 
a citizen of the United States, provided 
that the Court may appoint any bank or 
trust company authorized to do business 
in this state. Section 34 authorizes a 
fiduciary to employ counsel, who shall 
receive such compensation as shall be 
approved by the Probate Judge. 

The Probate Court, upon petition, is 
empowered by Section 36 to authorize a 
fiduciary to continue the business in 
which the decedent or the ward was en- 
gaged, and in the order may specify the 
manner of conducting such business with 
general instructions concerning the hand- 
ling of it. 

Under Section 37 every fiduciary shall 
keep the funds of the estate reasonably 
invested and, except as authorized by the 
Court, may make only such investments 
as conform with the provisions of Act 
177 of the Public Acts of 1927 and 
amendments thereto or are expressly 
authorized by the will or trust instru- 
ment. It prohibits any fiduciary, except 
with the approval of the Probate Court, 
to engage in any transaction with the 
estate which he represents or to invest 
estate funds in any company, corpora- 
tion or association with which he is 
affiliated, other than as a bondholder or 
minority stockholder. A _ fiduciary, in 
his personal capacity, shall not person- 
ally derive any benefit from the pur- 
chase, sale or transfer of any property 
of said estate. The deposit of moneys 
by a fiduciary in a bank or trust com- 
pany in which such fiduciary may be 
interested as a director, officer or stock- 
holder, is permitted. 


Where a fiduciary has made approved 
final settlement to the Probate Court, 
Section 55 provides that he shall deposit 
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a given trust market. 


A Kennedy Sinclaire new trust business plan incorporates all three. 
Inquiries are invited. 


KENNEDY SINCLAIRE, 


NEW 


SiS Soo Pee 


with the County Treasurer such money 
or personal property as he may have be- 
longing to any heir, legatee, or claim- 
ant whose whereabouts, after diligent in- 
quiry, he cannot ascertain, to any heir, 
legatee or claimant who has declined to 
accept the funds awarded to him, or to 
any person when the right of such person 
shall have been made the subject of ap- 
peal from the orders of the probate court. 
In the event personal property other 
than money shall be in the hands of any 
fiduciary, the fiduciary shall petition the 
Probate Court for the authority to sell 
such personal property for the purpose 
of reducing the same to money. 

[Chapter V, dealing with estates of 
disappeared persons, and Chapter VI, 
dealing with Testamentary Trustees or 
Guardians, make no substantial changes 
in the new Code.] 


Chapter ViII—Collection of Assets 


NDER Section I the fiduciary has 
the right to the possession of all 


BUSINESS 
STREET. 


INC. 


FOR BANKS 


NEW YORK, N. 


of the real as well as the personal estate, 
not only, of a deceased but also of a 
ward. It further provides that, when- 
ever on application of an heir or devisee 
interested in any parcel of real estate in 
a decedent’s estate, it appears to the 
Court that there are no charges out- 
standing or unpaid against said estate 
and that there are no legacies unpaid or 
other rights unsatisfied for the payment 
or satisfaction of which such parcel of 
real estate is subject to appropriation, or 
that there is other property in the estate 
which is subject to prior appropriation 
for the payment of such charges and 
legacies or the satisfaction of such 
rights, and that such property is amply 
sufficient for that purpose, the Court 
shall thereupon order delivered over the 
said parcel of real estate to said heir 
or devisee, and thereupon the right of 
the executor or administrator to the 
possession of the real estate and to re- 
ceive the rents and profits thereof shall 
cease. 





oA Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
trust facilities. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


Section 2 requires in the filing of an 
inventory the statement of encumbrances 
against the several properties. It also 
provides that the appraisers shall be 
competent persons residing in the county 
in which real estate belonging to such 
estate may be located. Their fees are 
set forth. 


Section 12 provides that any real 
estate which may be purchased by an 
executor or administrator as such, upon 
a sale on execution for the recovery of a 
debt due to the estate or conveyed to 
such estate by deed in lieu of foreclo- 
sure or execution sale or which may be 
received as a result of a compromise of 
such debt or upon sale in the foreclosure 
of a mortgage or land contract held by 
said executor or administrator or may 
have been purchased at any such sale 
by the decedent in his lifetime but the 
period of redemption had not expired at 
the time of his death, shall be considered 
as personal estate and may be conveyed 
in the same manner as real estate may 
now be sold and the same or proceeds 
thereof shall be divided as _ personal 
estate. 


Section 20 provides that any instru- 
ment by which real estate or personal 
property or any interest therein is con- 
veyed, transferred or assigned, and in 
which an estate or the fiduciary thereof 
is named as grantee, vendee or assignee, 
shall be deemed to vest title thereto in 
the estate. 


Chapter VIII—Claims 


ECTION 2 provides that when the 
Court has approved the bond of a 
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fiduciary, he shall immediately fix a date 
for the filing of claims and for the hear- 
ing. Copies of claims shall be served 
upon the fiduciary. 


Under Section 3 the Probate Court 
may appoint a referee to hear claims, 
whose duty it shall be to examine all 
claims filed against the estate and any 
objections in connection with such 
claims. Within twenty days after the 
close of the hearing the referee shall 
file his report thereon, which shall in- 
clude a full statement of the facts with 
respect to any disputed claims or objec- 
tions and his recommendations for the 
allowance or disallowance in whole or 
in part of all such claims or offsets, and 
notice of the filing of such report by the 
referee shall be given to the fiduciary 
and the claimants affected. 


Parties aggrieved by the recommenda- 
tion of the referee may file objections 
with the Probate Court within ten days. 
After the report is filed, the Probate 
Judge shall enter an order allowing or 
disallowing, in whole or in part, such 
claims or offsets, but such order shall 
not be entered for ten days after the 
filing of the referee’s report. The Judge 
may set the matter for further hearing 
before the Court not more than 20 days 
following the filing of the referee’s re- 
port, and reasonable notice of such hear- 
ing shall be given to the fiduciary and 
the interested claimant. 


Upon the hearing, the Judge shall en- 
ter an order allowing or disallowing in 
whole or in part such claims or offsets. 
All orders of the court approving a ref- 
eree’s recommendations and all orders 
allowing or disallowing in whole or in 
part such claims or offsets shall be final 
orders and appealable. 


It is further provided that any order 
allowing or disallowing any claim of less 
than $50. shall be final and not appeal- 
able. The order of the Court setting the 
matter contained in a referee’s report 
for further hearing, shall not be appeal- 
able. No referees shall be appointed ex- 
cept where it appears on the date set for 
hearing of said claims that objections 
are made or filed to any claim or any 
claim appears to be contested. 





Allowance Of and Security for Costs 


NDER Section 4 costs in the discre- 

tion of the Probate Court may be 
allowed the prevailing party in connec- 
tion with any claim, which costs shall 
include witness fees except for’ the 
claimant and the fiduciary if they appear 
as witnesses, taxed at the same rate as 
in cases in the Chancery Court, and the 
fees of the referee, if any, shall be in- 
cluded. The Court may allow the pre- 
vailing party an attorney fee of not to 
exceed $25. in connection with any one 
claim. The order shall specify whether 
costs are allowed, and fix the amount 
thereof. In the event that costs are 
allowed against the estate, the fiduciary 
shall pay the same as a part of the ex- 
penses of administration. 


Section 5 provides that on motion of 
the fiduciary, all claimants who are non- 
residents of the State shall be, and all 
other claimants, when it shall appear 
reasonable and proper to the Court, may 
be required to furnish sufficient surety, 
to be approved by the Court, and who 
shall justify in double the amount of 
security ordered, for all such costs as 
may be awarded to the fiduciary, and 
such sureties shall be liable for all costs 
awarded either in the Court of original 
jurisdiction, or in any appellate Court. 
It further provides that motion for se- 
curity for costs shall be made not later 
than the day set by the court for hear- 
ing claims nor more than ten days after 
claimant has caused to be served on fidu- 
ciary or his attorney a true copy of such 
claim. 

In case any claimant except a non- 
resident of the State of Michigan shall 
show the Court that he is unable to 
comply with such order, if the Court 
shall be satisfied that the claimant states 
a meritorious and bona fide claim, the 
claimant shall be allowed to proceed 
without giving security for costs. 


Section 7 provides that the order of 
the Court, after the general hearing on 
claims, shall fix a time for the payment 
of such claims as shall have been allow- 
ed, which time, in the first instance, 
shall not exceed one year and six months 
from the date of hearing. The Court 


OUNDED in 1912, 
) with $300,000 capi- 
tal, Commercial Credit 
Company is today one 
of the largest institu- 
tions of its kind. It 
operates through more 
than 4,000 employees 
in more than 200 offices 
in the United States and 
Canada, and is owned 
by more than 20,000 
stockholders. 


Short Term Notes 
available in limited 
amounts upon request, 
current discount rates. 
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Capital & Surplus 
Over $64,000,000 


+ 
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may in its discretion, upon petition and 
notice, extend such time for an addi- 
tional period of one year at a time for 
a total period not to exceed ten years. 

Practically all of the sections under 
this chapter are either new or contain 
material changes to conform with the 
new practice. 


Chapter IX—Sale, Mortgage or Lease 
of Property 


HE fiduciary is empowered by Sec- 
tion 1 to sell all or any portion of 
the personal property in the estate at 
not less than the inventory value thereof 
at private sale without an order of the 
Probate Court, unless the personal prop- 
erty is specifically bequeathed by the 
will of the testator, in which event an 
order of the Court is necessary. Per- 
sonal property may be sold at public 
auction at less than its inventory value 
under authority of the Court, which or- 
der shall direct the mode of giving no- 
tice of the time and place of the sale. 
If the fiduciary files a sworn petition 
setting forth that he has not been able, 
after diligent effort, to sell certain speci- 
fied items of personal property at the 
inventory value, the Court may authorize 
the sale of such items at private sale 
at less than the inventory value. 
Subdivision 4 of Section 2 provides 
that in the determination as to whether 
the persons owning a majority in inter- 
est of the real estate proposed to be sold 
have approved such sale, any inchoate 
right of dower or any other interest held 
by the wife of any person entitled to an 
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interest in such real estate as heir or 
devisee, or assignee of an interest of an 
heir or devisee except such interest as 
may be held by her by virtue of a deed 
or recorded contract, shall not be con- 
sidered in computing such majority in 
interest but such computation shall be 
based upon the interests of those persons 
only who would be entitled to partici- 
pate in the distribution of the real 
estate proposed to be sold if the same 
were personal property. 

A fiduciary, when licensed by the Pro- 
bate Court under Section 5, may sell, 
transfer or convey any easement affect- 
ing real estate which is an asset of the 
estate. Such license may be granted 
when it appears to be necessary or ex- 
pedient or for the best interests of the 
estate. 

Section 29 provides that if a fiduciary 
making any sale has made a report of 
his proceedings, the Probate Judge may 
examine such fiduciary or any other per- 
son under oath, and if he shall be of the 
opinion that the proceedings are unfair 
or that the sum bid is disproportionate 
to the value, or that a sum exceeding 
such bid by at least ten percent exclusive 
of the expenses of a new sale, may be 
obtained, and in the last mentioned case, 
if a deposit of at least ten percent of 
said sum has been made with the fidu- 
ciary, he shall vacate such sale and direct 
another to be had. 

Section 47 requires that the report of 
the fiduciary to the Probate Court in 
connection with the mortgage of real 
property shall contain a copy of the 
mortgage to be used. 

Whenever the Court shall order a new 
examination and appraisal of property 
after the filing of a report of sale and 
before the estate shall have been finally 
closed, Section 61 provides that it shall 
appoint two other competent and disin- 
terested persons to appraise the same. 
It is to be noted that in petitions for 
license to sell it is not necessary that 
the appraisers be free-holders but only 
that they be competent and disinterested 
persons. 

[Chapter X, dealing with Adoptions 
and Change of Names of Minors, con- 
tains no substantial changes from the 
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old Law. Chapter XI deals with the 
Change of Name of Adult, and Chapter 
XII with Juveniles and Juvenile Division. 
Chapter XIII contains references to the 
laws repealed.] 


Of necessity, the change in some of 
the old language and the addition of new 
language will require, at least for some 
years, construction by Probate and Ap- 
pellate courts; however, it is hoped by 
the members of the State Bar of Mich- 
igan, that a real improvement in the 
probate practice and procedure has been 
effected. 


Trust Men on Bar Association 
Committees 


The new roster of committees of the Pro- 
bate and Trust Law Divisions, American Bar 
Association, is well studded with the names 
of trust institution men. On the “Recent 
and Pending Trust Legislation” committee 
are Ralph H. Spotts, Title Insurance and 
Trust Co., Los Angeles; Emerson R. Lewis, 
First National Bank of Chicago; Dudley C. 
Monk, Security-First National Bank of Los 
Angeles, at Pasadena. 


Louis S. Headley, First Trust Company 
of St. Paul, and Timothy S. Kiley, Harris 
Trust & Savings Bank, Chicago, are mem- 
bers of the committee on “Current Trust 
Literature.” 


Arthur F. Young, National City Bank of 
Cleveland, is on the committee, “Creation 
and Administration of Trusts.” 


William J. Stevenson, First National 
Bank and Trust Co., Minneapolis, is a mem- 
ber of the committee on “Trust and Estate 
Decisions.” 


a 


Distribution of Trust Funds Held Up 


New York banks are withholding pay- 
ment of sums now falling due to their trust 
beneficiaries in Poland because of the great 
uncertainty as to whether these funds would 
reach the proper persons. In view of the 
likelihood of appropriation by the German 
or Russian governments, it is believed that 
the beneficiaries will be more than glad to 
have the moneys remain in the United 
States. Payments due Czech beneficiaries 
are still being held up although more than 
half a year has elapsed since Bohemia and 
Moravia were seized. 





‘THe conservation of family 


trust funds and the protec- 
tion of the interests of deposi- 
tors are today —as they have 
always been—two of the basic 
objectives of the Provident 
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Mexico’s First Trust Company 


Announcement has been made of the 
founding of the Banco Fiduciario de 
Mexico, S. A., which opened its doors 
for business on June 7, 1939. This new 
trust company is located in Isabel la 
Catolica St., Mexico City, which is a 
modern five-story building, on the roof 
cornice of which is a huge cement shield 
with the motto “Fortis et Fidelis.” 


The company has a paid up capital of 
700,000 pesos and its last statement is- 
sued July 31, 1939, after less than two 
months of operation, showed deposits of 
over 2,500,000 pesos and assets of ap- 
proximately 4,000,000 pesos. It will 
function under the General Law of 
Credit Institutions passed in June, 1932, 
which provides (articles 90 and 91) how 
trust companies may operate. The 
Courts have already recognized the 
bank’s acceptability as trustee, executor, 
administrator, guardian, liquidator and 
other functions of a modern corporate 
fiduciary. 


The company is divided into two de- 
partments: trust and banking. Officers 
are, Rafael Alvarez y Alveraz, president, 
who for many years was the guiding 
spirit of Mexico’s oldest bank, the Monte 
de Piedad, founded in 1775; an Amer- 
ican, John R. O’Connor, secretary and 
treasurer, for many years a vice presi- 
dent of the Standard Fruit and Steam- 
ship Co.; the trust officer is Cassio V. 
Luiselli, scion of a well known banking 
family of northern Italy, trained in 
France, Germany and in the United 
States and eleven years in Mexico with 
various banks. 


Several large banking institutions in 
Mexico have trust departments, prom- 
inent among which are Banco De Londres 
Y. Mexico, S. A., of Mexico City, and 
Credito Industrial De Monterrey, S. A., 
in Monterrey. However, this is the first 
strictly trust company ever established 
here. The story of its creation is told 
in a supplement to the Mexican News 
digest, edited by John Vavasour Noel, a 
former Wall Street reporter. Its facil- 
ities, regulations and safeguards are 
similar to those of the United States. 
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Trusteeship in New Zealand 


An increase in both the number and dollar 
amount of estate and funds for the year 
ending March 31, 1939 is reported by the 
Public Trust Office in Wellington, New Zea- 
land, E. O. Hales, Public Trustee. New es- 
tates and funds numbered 3,089 with total 
value of £6,314,532, as compared with 2,934 
and £5,966,359 in the previous year. This 
brought the total under administration to 
19,224 and £61,715,713, as against 19,068 
and £60,815,306 at the close of the preceding 
year. 

A majority of the 4,919 wills appointing 
the Public Trustee and deposited by testa- 
tors, were prepared by the Office, which fur- 
nishes this service free of charge to persons 
desiring new wills or revisions of old ones 
in which the Public Trustee is appointed. 

The legal division of the Office performs 
the legal work in the administration of the 
estates, except where the estates have been 
introduced by outside solicitors or where the 
instrument has directed employment of out- 
side solicitors. Within the scope of the di- 
vision’s activities is the preparation of wills, 
drafting conveyancing and other legal docu- 
ments, and giving frequent opinions on the 
law. The Office Solicitor appears person- 
ally or by subordinate in ex parte applica- 
tions to the Supreme Court, and represents 
the Public Trustee in actions in all Courts. 

At the close of the year there were 93,152 
wills on deposit, an increase of 2,678. Dur- 
ing the year 3,991 wills were redrafted to 
meet new desires of the testators. There 
were 563 intestate estates, valued at £344,- 
597, accepted for administration during the 
year, usually on request of the next of kin. 

The Trustee reported that during the last 
quarter of the year, due to drought and 
higher working costs, mortgagors in cer- 
tain districts experienced difficulty in meet- 
ing interest in full, but every endeavor was 
made to apply a pooling scheme to ensure 
that the Public Trustee received an equit- 
able share of the season’s income after pro- 
vision for reasonable living and working ex- 
penses and payment of rates and taxes. 

It is interesting to note that the Office 
had made investments totalling £37,654,612, 
meaning that the balance of the £61,715,713 
consisted of assets originally received in the 
estates—approximately 40%. 

The Public Trustee has availed himself to 
the extent of £675,871 of the statutory pow- 
er to advance money to estates or beneficia- 
ries on the security of their interests in es- 
tates. 





The Inquisition 


«<THE powers conferred on the Treasurer, 

any special investigator or any com- 
missioner shall not be restricted in any man- 
ner either as to person, as to subject mat- 
ter of inquiry or otherwise and such powers 
may be exercised whether or not any duty, 
interest and penalties are or may be due or 
payable under this or any Act in force at 
the date of death of the deceased, and the 
relevancy of any examination, investigation 
or inquiry or any information or question or 
any documents, records or things required to 
be produced on any such examination, in- 
vestigation or inquiry, shall not be subject 
to review or limitation by any court.” 

That is section 27 of The Succession Duty 
Act, 1939, passed at the recent special ses- 
sion of the Ontario Legislature. The simple 
comment concerning the content and purpose 
of the section in the first draft is, “this 
section is new.” That we think was put- 
ting it mildly. In fact nothing like it has 
appeared in any law in any country since 
the days of the Spanish Inquisition. 

In the worst of the totalitarian countries, 
the laws have not been as drastic. 

That the Province needs revenues goes 
without saying. That the Province has a 
perfect right to obtain a portion of those 
funds from levies upon the estates of its 
deceased citizens is also beyond criticism. 
While it [the provincial treasury] may have 
been defrauded out of certain estate duties 
by unscrupulous beneficiaries and executors, 
it can not be maintained that that is just 
cause to place the personal affairs of every 
man, woman and child in the Province under 
suspicion and subject them to investigation, 
inquiry and examination from which there 
is no appeal. 

To the extent that every right thinking 
citizen believes that taxes should be paid in 
full, he will agree with the insistence in the 
Act that there be no limitation to the in- 
quiry and examination that may be made. 
But that does not require that there be no 
provision for appeal from such inquiry. Per- 
sonal information, though it may be neces- 
sary to the treasurer of the Province in de- 
termining the value of a particular estate, 
may at the same time be particularly damn- 
ing to the deceased and also to his heirs or 
associates. Under the terms of Section 27 
that information may now pass into the 
hands of the provincial treasurer and per- 
haps from there into the hands of politicians 
without any possibility of the people in- 
volved having the least power to recall it. 
Even in Germany appeal is still allowed. 
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If the present Act is allowed to stand and 
become a precedent in Ontario law and leg- 
islative practice, every important gain in 
individual liberty that has been made 
through Magna Charta, the Petition of 
Right, the Bill of Rights and the develop- 
ment of the notions of personal right has 
been wiped out by a single blow. If that is 
the will of the people of the Province of On- 
tario, then the war that is at present being 
waged is obviously useless, for we are fight- 
ing to restrict a theory which we have al- 
ready embraced in practice. 

Yet we believe that the Succession Duty 
Act, 1939, does not represent the majority 
of opinion in the Province of Ontario. Rath- 
er it represents the length to which one man 
will go who is able to whip a compact ma- 
jority into line to pass any legislation he 
desires to make law regardless of its effect 
on public interests, public needs or public 
conscience.—The Monetary Times, Toronto, 
Sept. 30, 1939. 


ee 


Canadian Trust Companies 
Show Profit 


The following figures are taken from 
“Abstract of Statements of Loan and 
Trust Companies in Canada” for the 
year ended December 31, 1938, issued 
by the Department of Insurance in Ot- 
tawa. Twenty-one trust companies in- 
corporated by Special Act of the Parlia- 
ment of Canada.or by letters patent un- 
der the provisions of The Companies Act 
filed statements. It should be borne in 
mind that Canadian trust institutions do 
not engage in the commercial banking 
business. 

(000 omitted) 


Company funds 
Guaranteed funds 6,78 
Estates, trusts & agency funds 236,150 


Paid capital stock 
Net Profit realized during year 
Agency fees and commissions 
Net rents earned 
Interest earned 
Profit on sale of assets 
Increase in market values 
Profit in guaranteed funds 
Other revenue 

Total Revenue 
Net Profit for year 


All but three companies reported net 
profit ranging up to $145,981. 


11,349 
668 
1,736 
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United States Trust Company 
of New York 


45 Wall Street, New York 
Chartered 1853 


Condensed Statement as of September 30, 1939 
RESOURCES 


pool in Banks 

Loan 

Bills , omer wee 

United States Treasury Notes, 
due 1939 to 1944 

United States Treasury Bonds, 
due 1941 to 1947 

Other Bonds 

Stock in Federal Reserve Bank 

Bonds and Mortgages 

Real Estate 

Accrued Interest Receivable 


LIABILITIES 


Interest Accrued on Deposits 
Reserved for Taxes and Expenses 
Unearned Discount 

Dividend Payable October 2, 1939 


$ 59,301,363.23 
23,193,778.27 
6,936,700.00 


16,517,750.00 


9,525,000.00 
9,129,000.00 
840,000.00 
5,865,923.94 
2,000,000.00 
344,417.34 


$133,653,932.78 


$ 2,000,000.00 
26,000,000.00 
2,812,919.23 


$ 30,812,919.23 


101,498,186.83 
315,532.06 
718,669.99 
8,624.67 
300,000.00 


$133,653,932.78 


United States Government and other securities carried at $355,000 = , epee to 
secure public deposits and for other purposes required by 1 


TRUSTEES 


WILLIAMSON PELL, President 
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Money Under Forced Draft 


RIVATE wealth would be conscripted, in ratios ranging from 5% to 75%, 

and exchanged for government bonds bearing one percent interest, under 
terms of the Lee Senate 1650. The bill provides for a census of the personal 
net worth of the entire nation to be taken under rules prescribed by the President, 
and makes it compulsory upon all residents or citizens having over $1,000 net 
assets to purchase fifty-year non-tax-exempt bonds in such amounts as called for 
by Presidential proclamation upon determination of needs by the Secretary of the 
Treasury—“whenever Congress shall declare war, or shall declare that the immin- 
ence of war has created an emergency which in the judgment of the President 
is sufficiently serious to necessitate an increase in the Military Establishment... .” 

This appears to allow plenty of room for money-drafting power of discretion 
in the hands of the Executive alone, including interpretation of what constitutes 
an “emergency.” And “emergency” taxes (or government borrowing powers) 
have a tendency to perpetuity. 

The extent to which private savings and investments are to be subject to the 
federal borrowing power increases progressively from 5% up to $10,000 net 
wealth to 75% on all over one hundred million, with the 50% ratio crossed at the 
$5,000,000 mark. 

There is no provision in the bill as to what is to be considered “wealth” or 
how it is to be valued, other than “in such manner as the President shall by 
regulations prescribe ...” and under local boards of wealth appraisers estab- 
lished by him. Such boards are to have review powers. The President may also 
prescribe as to property or services deemed acceptable as payment for bonds, or 
acceptable personal obligations secured by property liens and bearing 6% in- 
terest. Further, the bill stipulates: “an individual shall be deemed to own any 
property held in trust for him or his benefit.” 

This proposal seems to be based on the theory that money as well as men 
is properly subject to draft in war times. There may be some difficulty in 
translating “net wealth” into money, however. As we read the bill, it would 
mean that, for instance, a creator or beneficiary of a trust fund (invested in 
various securities and perhaps containing real property, business interests, etc.) 
might be allowed credit for government bond holdings in the trust, but would 
have to pay 5% a year for the privilege of putting the other holdings up as 
collateral to his note in exchange for 1% bonds. 

Just what would happen to the markets for flotation or sale of nonfederal 
securities is not entirely clear—but almost. There is some question, too, as to 
what a man would use to pay his income tax. Would an executor be able to 
turn such bonds over to the government, for cancellation against inheritance and 
estate taxes, or would have to sell them, and to whom for how much? 
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It is a rosy little picture of the substantial citizenry in hock to Uncle. With 
publication of the wealth census findings, we would become a nation of financial 
nudists. Then we would be taxed under the sweet-smelling gas of “bond invest- 
ment.” And if we couldn’t pay up our notes (with interest at 6%), would the 
government take over private property and business collateral, perhaps keeping 
us as tenants-by-sufferance and as office boys? War demands sacrifice of money 
as well as men; it need not spell disruption of economy, and “emergency” is 


something else again. 


The “Promised” Land 
or CALIFORNIA HERE WE COME! 


HE More Abundant Life has arrived, via the State of California. At least 

the promises thereof. But after all, who are we to draw fine distinctions 
between promise and performance? No one else does,—yet. 

“$30 Every Thursday.” That is the battle-cry of the “Ham and Eggers.” 
Makes the other endowagers look like pikers. Of course, there are limitations 
on this bounty. Not everyone can get it. For example, there are those who, 
upon attaining the ripe old decadence of 50, continue to do useful work instead 
of degenerating into human sponges. And there are all the men and women 
under the age of 50. 

Perhaps it’s just a case of sour grapes with us. We won’t be eligible for 
another 20 years, and can’t figure out how we are going to get there before the 
stuff gives out. Only way we can see is to hop a train out and get ourselves 
adopted by some nice Sunshine pensioners. And if everyone over 50 adopted a 
couple between 21 and 50, there ought to be enough votes to keep the law in 
force. Besides, this would be a good thing for our moral institution of marriage— 
no one could afford to be without it. That would get all the old maid’s votes. 
Any way you look at it, it’s a cinch. 

Now Californians may have invented climate, made special arrangements 
with the Sun to kiss the oranges, introduced celluloid-gazing as the national 
pastime, and brought glamour into every railroad junction in the country, but 
they can’t claim “firsts” on old-age “security.” They’re only fourth on the list. 
We already had: 

More Money on Monday 

Ten Spots each Tuesday 

Weekly Warrants for Wednesdays 
before they ever thought of $30 every Thursday. And it is only a matter of time 
and mis-interpretation before we find some other economic baboons who will 
promise us, at ages 4 to 40: 

Forty Bucks on Friday, or 

Sixty Simoleons every Saturday. 

We don’t know what to expect on Sundays. Perhaps that is a day of rest from 
the self-annointed saviours in favor of the one who told us that man profiteth by 
his labors alone. 

Let it not be presumed that we hold this tailor-made Utopia in low esteem. 
We have, on the contrary, been highly intrigued. It has, what shall we say?— 
Financial “oompf’”! We can almost hear the cry: “Let’s Go Down with Downey.” 
Why, we have even made an exhaustive (and we mean “exhaustive”) analysis of 
the plan. Here is the way it works out: 

Instead of printing marks like the German government did until they were 
worthless, the “Ham-and-Eggers” would print 2c tax stamps—$1,622,000,000. 


of them. 
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Instead of giving men money in exchange for useful goods or services they 
produced, they would give them a weekly one-way ticket to indolence in the form 
of $30. warrants. 


Since no one outside the state will accept these warrants (because they 
wouldn’t be worth a cent until $1.04 of stamps is pasted on) and since the banks 
can’t exchange them for real money (because they don’t have any collateral or 
assets back of them that anyone else wants), all they amount to is a tax on 
everybody and on every purchase and make prices go up $1,622,000,000 every 
year. 


But there won’t be any “every year” because within a month or so no mer- 
chant or manufacturer would have enough cash to buy all he needs from other 
states, half their employees would have to be dropped from the payroll unless 
they accept this new play-money in place of the real thing, and what’s left of the 
business and businessmen would either move out of the state or tighten their 
spending belts in the hope that the citizens would return to economic sanity 
before the additional gross income tax drives them out. 


The idea of raising everybody’s income, or supporting the decrepit and help- 
less is a charitable one, but no nation or state can prosper half charity and half 
productive. There is only one fault of the “Ham-and-Eggs” plan. It Won’t 
Work! The people of California will not be one bit better off because not one 
cent’s worth of commodities has been added to its wealth, but they will be worse 
off because many will have lost their jobs in the turmoil; the ravages of financial 
trickery (like that of the famed South Sea Bubble) will take a long time to 
repair; and the disillusionment of those who think they can now make their for- 
tune by contributing nothing more substantial than a vote will be a hangover 
which even. the sedative soothing-syrup of the political mesmerizers will fail to 
relieve. 

It may be true that bankers are no more saints than, shall we say, the politi- 
cians who would make a handsome amount of graft out of the proposed “Peoples 
Bank” or the state or party treasury, but at least they know the money business 
and stand ready to benefit only when their depositors are making and saving 
more real money. 


People tried “voting themselves wealthy” in Alberta province in Canada 
under the “Aberhart” plan and got a first-class. lesson in elementary economics 
at first-class expense to everyone, with the pigs and hens getting fewer and 
leaner. Perhaps the goose doesn’t lay as many golden eggs as we all wish, but 
killing her won’t do anything but stop the production. Let’s get back to work! 


Are Trust Advances Sound? 


ECENTLY there have come to attention a number of statements, both by 

trust officials and government supervisory authorities, to the effect that 
the practice of advances to trust beneficiaries is unsound, unsafe and unnecessary. 
It has been pointed out, among other factors, that there are difficulties in the 
maintenance of records and accounting controls. 


However, it may be well to consider the arguments for making of such 
advances, to determine whether they outweigh any real or supposed drawbacks. 
It seems safe to say that there could hardly be a better secured type of loan nor 
a less expensive one to negotiate. There is evidence of these advantages in the 
increasing group of organizations which specialize in making loans on the se- 
curity of interests in trusts or estates, and more important, are making extensive 
advertising campaigns soliciting this business. 
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Are trust institutions willing to encourage such trafficking in trust interests 
as are being currently sought by “loan companies” typified by the following 
recent card: 


“We buy legacies, trusts, estate interests 
Money quickly available awaiting estate settlement—Equitable terms.” 


Aside from protecting beneficiaries, there are apparently cases where assist- 
ance would be both good business and good service. The absence of a legal duty 
is recognized, but trust service, if it is to justify itself, must go beyond the legal 
duty. 

In New Zealand, the Public Trust Office, which has shown a remarkable 
growth and profitable operations, has for many years fully availed itself of its 
statutory power to advance money. As of the date of its last report, the total 
amount of current advances to estates and beneficiaries was £675,871—out of 
assets of £61,715,713 in 19,224 estates and funds. 

“Included in the advantages of such a method of securing financial accommo- 
dation for estates,” the report states, “are the promptness with which the advance 
is made available, a low rate of interest, the absence of legal costs, and, upon 
receipt of moneys available for repayment of the advance, the immediate applica- 
tion thereof in that direction.” 

Obviously, proper safeguards are necessary for the protection of the fiduciary 
as well as of other beneficiaries. ‘That need should not obscure the desirability 
of the results. On this note, it may be profitable to re-examine the article by 
Henry H. Debes in the January 1938 issue of Trust Companies. 


Here, in short, is an opportunity for profit as well as service. 


Author! Author! 


S A result of our policy to stimulate effective circulation elsewhere, 

articles which appear in these pages are frequently cited in legal 
briefs, and reprinted, digested or referred to in leading publications in 
other fields. Within the past few months, the following articles from 
Trusts and Estates appeared in Insurance Research and Review 
Service, Recent Publications on Governmental Subjects, The Trust 
Bulletin, Fiduciary Review, Life Association News, and Conflict of 
Laws, a book by John H. Boman, Jr. 


Multiple Death Taxes on Intangibles (June) 
Interstate Problems of Fiduciaries (July) 
A Substitute for Small Trusts (June) 


As the only open forum for exchange of ideas and promotion of ef- 
ficient and more profitable fiduciary administration, Trusts and Estates 
will be glad to consider manuscripts on timely and constructive develop- 
ments of nation-wide application. 


Among the subjects in which there is current interest and of which 
we would like to see original discussion, are: The Director and the Trust 
Department; Simplification of Stock Transfer Requirements; Legal Con- 
sequences of War on Trusts; Advisory vs. Co-Trusteeships; and, of 
course, data showing how trust departments have been made profitable. 





The Independent Trust Company 


Centralized Trusteeship as Answer to Unprofitable Operations in Medium- 
Sized Communities* 


WILLIAM R. FOULKES 
Vice President & Trust Officer, National Bank of Lima, Ohio 


HY did trust business not develop 

as the exclusive function of corp- 
orations organized for that sole purpose 
rather than as an associate of the bank- 
ing business? The chief reason is not 
difficult to find. There was and still is an 
unavoidable waiting period which must 
elapse between the inception and the 
execution of much trust business. Also, 
when trust corporations first undertook 
to handle trust business, what are now 
termed living trusts, custodianships, 
agencies and safekeeping accounts were 
almost unknown. 

Trust business had to seek an asso- 
ciate or partner to carry it along until 
it could be self-sustaining. With the in- 
creased opportunities now available for 
immediate income from living trusts, 


custodianships, and agencies, it should 
be less difficult today to obtain a sustain- 
ing amount of income during the first 
years of operation. 

Why did not the trust business con- 
tinue to associate itself with the insur- 
ance business, since they have and had 


so many characteristics in common? 
The creators and beneficiaries of trusts 
and estates desire intimate and direct 
contact with their trustee. This close 
relationship requires that the trustee be 
conveniently near at hand. 


On the subject of the dissimilarity 
between the banking and trust business, 
the writer previously commented: 


Trust responsibilities must almost al- 
ways be approached from the long view, 
while commercial bank assets may have 
to be liquidated on short notice. Com- 
mercial bank training is no particular 
qualification for any part of trust work 
except accounting, and. to some extent, 
trust investment. 


*Based on findings and conclusions of thesis 
submitted to Graduate School of Banking, June 
1939. 


As a result of stricter regulation, a 
number of banking institutions have sur- 
rendered their trust powers in recent 
years in preference to carrying the bur- 
den of a properly manned and equipped 
separate trust department. 


Conflicts of Interest 


As stated by the noted authority Aus- 
tin W. Scott, the combination of trust 
powers and banking functions in one 
corporation has created a number of 
difficulties.1 Some of these have caused . 
agitation in recent years for the com- 
plete separation of trust business from 
banking. The background for some of 
this agitation is discussed in some de- 
tail by John W. Remington.” 

A report of the Securities and Ex- 
change Commission dated June 18, 1936, 
describes some of the situations in which 
a conflict occurs between the interests of 
holders of securities issued under an in- 
denture with a commercial bank with 
trust powers as trustee and the trustee 
bank’s self interest. 

With virtually every banking institu- 
tion in the country with sufficient capital 
and desiring to do so being able to obtain 
trust powers during the period from 1918 
to 1928, the trust field was soon decidedly 
over-populated. Carrying out the spirit 
of the times, every bank in a community 
of any size thought it should have trust 
powers or be considered lacking in mod- 
ern facilities. “Department stores of 
finance” were the rule of the day. 

It would appear from the statistics 
that the vigor of the decline in number 
of banking units has subsided and that 
the weeding out process has been vir- 
tually completed. May we arrive at a 
similar conclusion with reference to the 
number of units in the trust field? 


1. “Fifty Years of Trusts.” 
2. “Trust Business in the Future.” See also 
Stephenson, “Studies in Trust Business,” Ch. 2. 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


A good case can be made for the posi- 
tion that the trust field was and is more 
under-developed than _ over-supplied,— 
that there is need for present facilities 
if the public only knew and appreciated 
to the full the broad utility and economy 
of adequate trust services. Trust busi- 
ness on the whole has not been able to 
sustain itself in the past on such an ex- 
clusive and restricted diet as trust func- 
tions alone. 

If it is true that a substantial number 
of trust departments are now unprofit- 
able and cannot soon become profitable, 
then the weeding out process which has 
proceeded with such vigor in the bank- 
ing field has still considerable distance to 
go in the trust field. 

The trust business, having parasitic- 
ally attached itself to the banking busi- 
ness, has not been compelled to face con- 
ditions as realistically as banking has. 
Because of the fact that these unprofit- 
able units are attached to banks willing 
and able to carry them, they are permit- 
ted to continue. 


In a number of instances there are 
several trust institutions functioning in 
communities barely able to support one 
adequately manned and equipped trust 
unit. Why are these unprofitable depart- 
ments permitted to continue? This is 
due to the same competitive factor which 
created the condition in the first place. 
They are too proud to recede from their 
well-advertised position of maintaining 
every modern facility. Also, realizing 
that there is sufficient trust business in 
their community to adequately support 
one trust unit, they are unwilling to be 
the first to retire. 


It is only recently that many bank of- 
ficials have become aware that their 
trust departments were being operated 
at a loss. Application of realistic ac- 
counting methods to these situations and 
the setting up of a proper reserve for 
possible losses brought out the fact that 
in many instances these departments 
were operating at a loss instead of pro- 
ducing an apparent profit. 


Operating Statements—Seven Bank Trust Departments 


INCOME (1) (2) (3) 


Average 


(4) (5) (6) (7) per Bank 


Trust Department Fees 5,002.47 2,297.92 9,540.50 2,262.56 1,251.59 2,303.86 3,359.95 


EXPENSE 


Salaries 3,985.18 2,966.55 5,522.39 6,596.26 3,919.41 3,506.73 3,620.36 4,302.41 


Advertising 530.97 82.97 3,237.24 376.12 260.93 _ _ 641.18 


Rent 678.33 480.00 684.00 3,577.50 969.25 486.00 1,003.58 


Other 1,068.27 422.65 2,516.65 2,259.85 1,905.66 1,576.12 1,432.38 


TOTAL EXPENSE 6,262.75 3,952.17 11,960.28 12,809.73 7,055.25 5,568.85 4,047.81 7,379.55 


NET INCOME—LOSS —1,260.28 —3,091.42 —9,662.36 —3,269.23 —4,792.69 —4,317.26 —1,743.95 —4,019.60 


NOTE: The above tabulation covers one year’s operations. The figures were taken over a period of several 
years and cannot be considered typical of an average year’s results in these banks. It happens 
that each showed a loss in the year in which the analysis was made, and the departments usually 
produce a loss. See Trust Companies, Aug. 1936, page 195. 





By conversations and interviews with 
bank heads, accountants, examiners and 
trust men, it was found that the earn- 
ings experience of the banks from which 
the above figures were obtained, was 
duplicated rather generally over a fairly 
large area in the middle west and parts 
of the east. 


If the bank closing its trust depart- 
ment was the only trust institution in 
the community, it could suggest to many 
trust customers the transfer of their ac- 
counts to one or several of their out-of- 
town correspondent banks. The local 
bank could continue to furnish the ele- 
ment of close personal contact so neces- 
sary in the trust business. 


It is more likely that substantially all 
of the trust accounts thus released would 
be transferred to individuals in the com- 
munity where the trust department was 
located. 


The writer has observed the results 
in two communities; in neither*case did 
any trust business leave the community. 


Bank-Owned Independent Company 


In a community large enough and 
prosperous enough to support one ade- 
quately manned and equipped trust in- 
stitution, but not more, the formation of 
an independent trust company by all 
banks in the community has been sug- 
gested as the ideal solution. 


(The term “independent trust com- 
pany,” considered in this study, would 
function for its trust customers and the 
general public in the fields of (1) prop- 
erty management in all its phases, (2) 
security handling, analysis and supervi- 
sion, (3) accounting and tax work, and 
(4) standard trust services customarily 
performed for corporations and indiv- 
iduals,—but not accept commercial, sav- 
ings or time deposits or otherwise func- 
tion in the banking field. This is the 
pattern of operations and activities of 
some of the trust companies organized 
under the laws of Michigan which do a 
trust business exclusively.) 

This plan contemplates the purchase 
of the capital stock of the trust com- 
pany by the banks with trust depart- 
ments. The stock would be apportioned 


THE WASHINGTON 
LOAN AND TRUST 
COMPANY 


WASHINGTON, D. C. 


Pioneer Trust Company of the Na- 
tion’s Capital, rendering a world- 
wide fiduciary and financial ser- 
vice. 


Member Federal Reserve System and 
Federal Deposit Insurance Corporation 


among the banks on some equitable basis 
—probably on the basis of volume and 
value of trust business transferred to the 
new institution by each bank. Another 
method could be an equal division of the 
stock on the basis of the number of banks ~ 
participating. The purpose in distribut- 
ing ownership of this stock is to provide 
each bank with compensation and incen- 
tive to transfer its present trust busi- 
ness to it, and to solicit future trust 
business from its customers. 


Specific Arguments on the Plan 


Pro 


1. Banks with unprofitable trust de- 
partments can be quickly persuaded to 
adopt it, for they will be relieved of an 
unprofitable operation. 

2. It provides a plausible reason for 
each bank to use in announcing to the 
public the discontinuance of its trust 
department. 

3. Directors of the participating 
banks who have shown the most ability 
and the highest source of responsibility 
in trust matters can be selected as direc- 
tors of the new trust company, or to 
avoid the problem of divided loyalty, the 
trust company directorate could be limit- 
ed to men who are not bank officers or 
directors. 

4. Participating banks will be relieved 
of potential liability. If liability for 
breaches of trust is incurred by the sep- 
arate trust corporation, it is believed 
that the liability of each participating 
bank will be limited to the amount it 
has invested in stock. 
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5. The cost of operating one indepen- 
dent trust company will be less than the 
total cost of maintaining two or more 
separate trust departments. 

6. Should it be determined after a 
period of operation of the separate 
trust unit that even with the combined 
trust business of the participating 
banks and any new business it could 
hope to obtain in the near future that 
it cannot make a profit, it can be volun- 
tarily closed without embarrassment to 
the participating banks. The competi- 
tive element will be removed. 


7. Such a trust company should obtain 
a larger volume of business than the sep- 
arate banks. Courts, attorneys and 
others in a position to recommend corp- 
orate trust services are often reluctant 
to single out any one banking institution 
through fear of offending the competing 
institution. 


8. More gross income should be realiz- 
ed from the same volume of trust busi- 
ness, because inter-bank competition in 
the matter of trust fees would be elim- 
inated. Proper fees based on cost anal- 
ysis could more easily be established and 
maintained. 


9. Personnel better trained in trust 
procedure and investment management 
could be obtained, resulting in a higher 
quality of trust service. This factor will 
be more effective than any other in stim- 
ulating the acquisition of new business, 
and reduce to the minimum possibility 
of liability for breaches of trust. 


Con 


1. The primary obstacle is that neither 
state nor national laws now permit banks 
to purchase stock of any kind. 


2. If the directorate is made up of 
representatives of each participating 
bank, when trouble comes they are likely 
to join together in attempting to foist 
investments on the trust company to aid 
their respective banks. 


3. A separate trust company would 
have many expenses not incurred in oper- 
ating a bank trust department. (The 
answer of the proponents is that the re- 
ductions in duplicated costs would more 
than offset these minor increases.) 
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4. Transfer of the trust business of 
the participating banks to the new trust 
company would leave a trail of potential 
liabilities, due to possible breaches of 
trust by the transferring banks. Would 
the successor trust company be liable or 
the predecessor bank? 


5. Would the participating banks be 
liable for breaches of trust committed by 
the trust company and not satisfied by 
it? There is a line of decisions, where 
it is claimed the same principle of law 
is involved, holding banks owning stock 
of safe deposit companies liable for the 
unsatisfied liabilities of the safe deposit 
company. 

6. Banks should never again be per- 
mitted to own stock of any kind, or to 
have an investment interest in any out- 
side enterprise except such as it may 
acquire through salvage operation. Mem- 
ory of difficulties and dangers exper- 
ienced in bank ownership of investment 
affiliates is still too fresh. 


7. While acquisition of such stock by 
banks and operations of the trust com- 
pany can be strictly limited by statute, 
the provisions may be difficult to enforce. 


8. Since it will be unwise to restrict 
the sale of the stock by banks, for that 
would destroy the marketability of the 
bank’s investment therein and give it a 
more or less frozen aspect, the character 
of the ownersaip of the stock of the trust 
company couid change. 


The Choice 


Investment of any part of the bank’s 
funds in a possibly non-liquid asset may 


be objectionable. However, the stock of 
a successfully operated independent 
trust company would unquestionably be 
marketable to a much greater degree 
than the bank-owned real estate. Per- 
mission to own trust company stock could 
be justified on the ground that it pro- 
vides a desirable means of taking it out 
of a field in which it had a potential 
liability and an unprofitable operation. 
If desirable, limitations could be placed 
on the ownership of stock; the amount 
which each bank could invest in such 


stock could be limited to a fraction of 
(continued on page 440) 
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MANUFACTURERS 
TRUST COMPANY 


September 30, 1939 


RESOURCES 


Cash and Due from Banks ...... $233,593,429.19 
U. S. Government Securities ..... 273,198,269.01 
State and Municipal Bonds... .. 23,389,690.81 
Stock of Federal Reserve Bank . 2,254,200.00 
Other Securities ......... 55,604,146.56 
Loans, Bills Purchased and 

Bankers’ Acceptances och 
PEE gn 6 és bao a6 4 40 a 
I sw awaee 6 6 ae 
Other Real Estate Equities ...... 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


203,423,656.96 
20,204,049.77 
12,862,189.52 
3,702,466.21 
6,629,205.90 
2,376,723.05 


$837,238,026.98 


LIABILITIES 


Preferred Stock .... $°9,140,520.00 
Common Stock .....  32,998,440.00 
Surplus and 

Undivided Profits .. 39,241,356.66 81,380,316.66 
Reserves 4,266,303.63 
Common Stock Dividend 

(Payable October 2, 1939) .:... 
Preferred Stock Dividend 

(Payable October 15, 1939) .... 
Outstanding Acceptances ....... 


Liability as Endorser on Acceptances 
and Foreign Bills - _ 1,931,908.26 
rE Ne 


$837,238,026.98 


824,959.00 


228,513.00 
10,796,967.34 


Principal Office: 55 Broad Street, New York City 


World’s Fair Office 


Constitution Mall at Washington Square, World’s Fair Grounds 
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European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 


Condensed Statement of Condition as at close of business 





The Dynamo of the Deop South 


éé X-TRA-AH, Ex-tra-ah, read aw-ll 

about the World Wah! Mawn- 
ing Constitution, Suh?” Pryor and 
Edgewood was a busy corner in 1915 and 
Jimmie (age 15) was selling papers as 
fast as they came off the press. 

Let the Boches destroy—Jimmie was 
going to build, and in the fall he enroll- 
ed at the School of Technology. He had 
his own battles to fight to gain the prized 
diploma of Bachelor of Commercial 
Science. Vacations in the country had 
to be given up for the job of selling 
books and maps, and later machinery. 
One of his customers, recognizing the 
raw material for a professional career, 
urged him to study law. The fall he en- 
rolled in the U. of Georgia Law School. 

Who would have recognized the alert 
young pullman conductor as he stood on 
the station platform the next summer 
calling “Aw-ll a-boaadd for New Awh- 
leans.” Conductor and train were going 


places, and, sure enough, when Jimmie 
got on the train next spring it was not 


as a conductor, but as a Bachelor of 
Laws and Letters, headed for Columbia 
University where, after a year of post 
graduate work in the law school, he sign- 
ed up as director of boys’ work at the 
settlement at First Street, in New York. 
Then back to Atlanta to hang out the 
shingle as a full-fledged member of the 
Bar, where it soon became the custom, 
whenever a breeze came along, for Atlan- 
tans to say: “Well, there goes Jake.”— 
Jimmy had grown up to a full size human 
dynamo. Before long he 
was appointed assistant 
county attorney, then secre- 
tary of the Lawyers Club. 
Along in June of 1929, 
when he had gone through 
the legal mazes of an estate 
like a Blitzkreig through a 
Polish corridor, he was ab- 
ducted by a fiduciary talent 
scout for the largest trust 
company in the state. The 
ten years since then read 
like a composite of ten bio- 
graphies. He started teach- 


ing wills and trusts at the University of 
Georgia evening school, the A.I.B., the 
Atlanta Law School; he was on the forum 
of the Chamber of Commerce, then presi- 
dent of the Gyro Club. His philosophy of 
citizenship is typical: “to take an active 
part in community problems, trying to 
be a positive personality, not an objector 
to all that others suggest.” 

Meantime the hum of the trust depart- 
ment could be heard all over town. He 
has one of the most efficient trust de- 
partments in the country, and is con- 
vinced that the greatest aids to fiduciary 
progress would be elimination of the 
poorly-equipped, indifferent trust depart- 
ments, and having as fine a man for 
“boss” as he has. He considers his most 
interesting trust one that called for their 
equipping and presenting to the city a 
complete modern dental clinic. Two years 
ago he was appointed by the Governor to 
the state tax revision commission. He 
organized one of the first law school “will 
contests.” 

Favorite hobby? ‘“Work—unfortu- 
nately.” There’s golf and badminton 
and reading (his favorite book is “Life 
of L. Q. C. Lamar’), but for vacation 
he just asks to “loaf until I feel like do- 
ing something”—which would probably 
be a matter of hours! 

You will recognize this typhoon of the 
trust business by his works (on trust 
investments, relations with attorneys 
and life underwriters); by his national 
honors (he is a member of the American 

Bar Association, executive 
committeeman of the A. B. 
A. trust division and chair- 
man of the committee on 
cooperation with attor- 
neys); by his busy, genial 
fellowship; from the silver 
service presented to him by 
the lawyers of Atlanta. In 
case you can’t imagine that 
this is only one man, let us 
give our hand to James C. 
Shelor—trust officer in 
charge of the trust dept. of 
the Trust Co. of Georgia. 





Women Executives in Trust Work 


CHRISTINA K. BRAND 
Secretary of Trust Department, The First National Bank of Hartford, Conn. 


ROBABLY the general reaction of 
a good many people who will at 
least read the title of this article will 
be, “Are there any—outside of clerks 
and stenographers?” or “How does it 
happen that women are appointed for 
such positions; what types of service 
do they render, and are such appoint- 
ments proving satisfactory?” 
According to a recent list of mem- 
bers of the Association of Bank Women, 
whose membership totals about two hun- 
dred forty-eight at the present time and 
is limited to women holding executive 
positions in national, state and savings 
banks and trust companies, thirty-one 
are connected with trust work, of whom 
four are trust officers; twenty, assistant 
trust officers; one, secretary-treasurer- 
trust-officer and director; one, assistant 
secretary and assistant trust officer; 
four, assistant cashiers and trust of- 
ficers; and one, secretary of the Trust 
Department. Eight members are bank 
presidents. While thirty-nine states of 
the United States, and even the Terri- 
tory of Hawaii, are represented in the 
total membership of this organization, 
there may be other women bank officials 
in the United States, and even in the 
thirty-nine states represented, who have 
not as yet joined this association. 


A Woman’s Opportunity 


S TO the reasons for their holding 

such positions, it is safe to make 
the general statement that the real 
foundation for a good many of the ap- 
pointments was laid when these women, 
working as clerks, stenographers and 
secretaries, showed themselves able to 
assume and perform detail work which 
most men dislike, or when these women 
took it upon themselves to learn as 
many of the details of all branches of 
trust work as they could, even though 
it might not be required of them, so that 


they were able to step in, when neces- 
sary during an executive’s absence, 
pick up the loose ends and at least hold 
things together until his return. 

In the case of practically every 
woman executive in a Trust Department 
you will find her to be one who took 
such an active interest in her work, no 
matter how insignificant a part she 
might have played at the start, that she 
found out all she could about it through 
study, observation and self-education, 
without making a nuisance of herself 
by asking too many questions, but who 
listened attentively to everything that 
was told to her by those who were 
thoroughly acquainted with the work. 
She may also have been fortunate 
enough to have worked for an executive 
who took the time and had the patience 
and foresight to explain to her the 
reasons underlying the procedure re- 
quired in various types of estates and 
trust accounts. 

When her executive officer had to be 
away from the office, such a woman 
would naturally be the one who could 
best answer questions concerning the 
trust business which he had been hand- 
ling and to which he would ordinarily 
attend. However, unless this woman 
were an executive too, many matters, 
even routine ones, might have to be 
held in abeyance until his return simply 
because of her lack of authority, al- 
though she might definitely know his 
wishes concerning them. Hence, the 
next step in such a woman’s career, 
and one which would allow her to be- 
come more valuable to the bank, would 
be her appointment as an executive. 


Factors Indicating Ability 


N SELECTING a woman for such a 
position, there is much more to be | 
considered than her mere knowledge of 
many branches of trust work. Such a 
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“Dhen a point of contact is required 
in Los Angeles, call 
“The Bank of Personal Service” 


UNION BANK 


& TRUST CO. OF LOS ANGELES 


8th & Hill Streets 


* WE HAVE NO BRANCHES * 
Teletypes: L.A. 362,363 Cable Address: UNIONBANK 


step should be taken only after the 
lapse of sufficient time to enable her 
superior officer to observe whether or 
not the decisions which she indicates 
she would have made during his ab- 
sence had she had the authority, would 
have been those which he would have 
recommended; and further, whether she 
would have sufficient initiative and self- 
confidence to stand on her own feet, 
but not so much that she would be in- 
clined to overstep any authority given 
her and not know when it might be 
preferable to deliberate further on a 
matter after consultation with others, 
rather than to give a hasty decision. 

The essential characteristics to jus- 
tify a promotion of this kind are the 
same for both men and women, and it 
might almost be taken for granted that 
a person would not have progressed to 
the point of being considered a candi- 
date for such a position without being 
able to qualify on at least seven counts 
—conscientiousness, thoroughness, hon- 
esty, dependability, willingness to work, 
co-operativeness and consciousness of 
one’s own limitations. 

There are other attributes required 
of a bank’s representative who is to 
deal with the public and to have the 
power to act authoritatively in matters 
of the department and the department’s 
personnel. Such a person must also be 
neat, alert, tactful, patient, possess a 
sense of humor and be non-tempera- 
‘mental. The last is by no means the 
least to be taken into consideration, 
especially in the case of a woman, be- 
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cause on the whole she is more apt to 
be temperamental than a man. 

No one person is likely to be endowed 
with all the desirable characteristics 
and none of the undesirable features. 
However, all women executives in Trust 
Departments with whom I have had any 
dealings did possess the first seven at- 
tributes at any rate, and those alone 
tend to discourage any inclination to- 
ward overreaching authority. The last 
four of the second group sometimes 
undergo terrific strain, but one can 
usually manage to retain them to some 
degree if one has them in the first place. 


A Secretary For The Trust Department 


N ORDER to give some idea as to 

the service which a woman trust 
official can render, I shall give my own 
experience. My regular routine duties 
include secretarial work for the vice 
president and trust officer, which covers 
not only stenography but acting as “go- 
between” for messages between himself 
and the other members of the depart- 
ment and checking up to see that his 
instructions are carried through to com- 
pletion. 

I also relieve him of interruption by 
the members of the various branches of 
the department by intercepting their 
questions about some detail of opera- 
tion or management of some account, 
and either relaying the questions to him 
at an opportune time or, whenever pos- 
sible, deciding the matter and simply 
advising him of my decision so that 
he may not only have a chance to ap- 
prove or disapprove of my action, but 
also so that he will not lose contact 
with any revisions in the department’s 
operation; and I also relieve him by 
signing many checks and papers. 


I supervise the purchase of supplies 
and equipment for the department; 
check at the end of each month to see 
if annual probate accounts due during 
that month have been filed with the 
court and, if not, why not; and act as 
Secretary at the meetings of the Trust 
Committee, which entails the assemb- 
ling prior to each meeting of the mat- 
ters requiring the Committee’s atten- 
tion, and seeing to it that every account 





in the department is reviewed by our 
Investment Department during the 
course of each year, and an analysis of 
its findings and suggestions in each 
case submitted to the Committee. 


Whenever the raising of cash is re- 
quired for an account it is my duty to 
see that the matter is called to the 
attention of our Investment Department 
so that recommendations can be pre- 
pared for presentation to the Commit- 
tee. Notice of every change of invest- 
ment comes to my desk to be catalogued 
either as a previously authorized and 
completed transaction to be reported to 
the Committee or as a matter not yet 
authorized and consequently requiring 
the approval of the Committee. 


Extra-Curricular Activities 


S FOR non-routine duties, not so 

long ago I arranged for the furn- 
ishings of our new reception room and 
assisted in their selection, having in 
mind especially the comfort and con- 
venience of the woman trust customer. 
I am never sure just what I might be 
called upon to do to add to the peace of 
mind and comfort of our customers, 
but whatever it is I usually find it in- 
teresting, and because of the variety 
of my activities they are never monot- 
onous. 


As to the woman trust official’s con- 
tact with a testator’s widow, the women 
beneficiaries of trust accounts or women 
principals of agency and attorney ac- 
counts, the average woman trust exec- 
utive is no more popular with women 
customers than is the man executive. 
Both give their time and attention un- 
stintedly and as impartially as possible. 
In some cases a woman feels a little 
more at ease with a woman executive in 
asking questions which she feels may 
sound foolish or make her ridiculous 
to the male executive, even though he 
gives every indication and assurance 
that he welcomes an opportunity to 
answer questions. 


There is the old saying that, “It takes 
a woman to understand a woman.” It 
is also true that the woman trust of- 
ficial often performs for the woman 
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customer, as part of the service offered 
by the department, various favors and 
courtesies with which neither would 
think of bothering the man executive. 
On the other hand, there are many 
women who prefer dealing with the 
man official. 

I do not advocate the appointment of 
a woman trust official as the sole execu- 
tive of a Trust Department. A properly 
organized Trust Department should 
have men executives. Working harmon- 
iously together, they produce a well- 
balanced and smoothly-running depart- 
ment which is hard to beat in giving 
service to the public. 


Are women trust officials proving sat- 
isfactory? Their record speaks for it- 
self; their numbers are increasing. If 
any bank operating a Trust Depart- 
ment has in its employ a.woman it feels 
would be qualified to have some author- 
ity in addition to taking care of some 
of the details which form such an im- 
portant and necessary part of trust de- 
partment work, there is ample prece- 
dent for taking this step. 


Courts Flay Banks 


Federal Judge Edward J. Moinet, Detroit, 
Michigan, suspended sentence when a bank 
teller of Adrian, Mich., was tried before 
him for embezzling $3,108 from the bank. 
Judge Moinet chided bankers for paying 
tellers $70 per month. The court said: “Ac- 
cording to this probation report you were 
almost impelled to steal, making only $70 
a month and supporting your wife, child, 
father-in-law and mother-in-law.” 





St. Louis Union Trust Observes 50th Anniversary 


RGANIZATION of the first trust 

company in Missouri was the out- 
growth of a discussion by a group of St. 
Louisians, while on a fishing trip in the 
summer of 1889. Following further con- 
ferences, the St. Louis Trust Co. was 
organized. It received its charter Octo- 
ber 9, 1889, under the then newly en- 
acted trust company act, starting with 
a paid-in capital of $750,000. as com- 
pared with the present $10,000,000. of 
capital and surplus. On June 16, 1890, 
the second trust company organized in 
St. Louis was chartered as the Union 
Trust Company. The two institutions 
merged on March 1, 1902 and adopted 
the name of St. Louis Union Trust Com- 
pany. Its trust business now exceeds 
that of any other institution in Missouri. 


Typifying the unusual continuity of 
management, the offices of chairman of 
the board and president have been filled 
by only six men. During forty-three of 
the fifty years of the company’s exist- 
ence, either Thomas H. West, first presi- 
dent of the company, or Isaac H. Orr, 
present chairman of the board, served in 
one or the other of these capacities. 


In 1889, St. Louis had a population of 
451,000, approximately half its present 
total. The St. Louis Browns, World’s 
champions from 1885 to 1888, lost the 
championship to Brooklyn. 


Trust business was in its infancy; 
there were a handful of trust companies 
in the east,—practically none in the 
middle west. There was no estate or 
inheritance tax, no income tax. Total 
annual expenditures of the Federal Gov- 
ernment amounted to $279,000,000, 
about enough to last the government a 
week in 1939; the budget was balanced 
and the government operated at a sur- 
plus of $96,000,000. 


The trust company originally conduct- 
ed both a trust and a banking depart- 
ment but becoming convinced of the wis- 
dom of separating the two, organized the 
St. Louis Union Bank in 1915, as a 
wholly owned subsidiary and the banking 
business was transferred to that institu- 


tion, which merged four years later with 
two other banks to form the present 
First National Bank. 

During the past fifty years, the St. 
Louis Union Trust Company has admin- 
istered many thousands of estates and 
trusts. In one estate there was found in 
the billfold of the decedent a valid check 
signed by Andrew Carnegie, for $1,000,- 
000., but more than fifteen years old. 
Meanwhile, Andrew Carnegie had died, 
his will been probated and his estate 
closed. The reason the payee never cash- 
ed it is still a mystery. 


Adoption of estate, inheritance and in- 
come taxes and the growing difficulties 
of investment management have not only 
promoted the use of trust service and 
stimulated the growth of trust institu- 
tions, but have made trust administra- 
tion more difficult and made necessary 
many changes in the methods of trust 
management. Knowledge of local condi- 
tions, the chief requisite for investment 
management fifty years ago, is wholly 
inadequate for today’s estates with their 
nation-wide investments. The personnel 
of this company has almost doubled in 
the last decade, while its trust invest- 
ments department has increased in even 
greater proportion. 


Many of the present customers of the 
company are great grandchildren of 
former customers. The oldest account 
still active on the books was opened on 
June 18, 1890, a one page letter author- 
izing it to act as agent in the manage- 
ment of securities being the sole author- 
ity under which the account has operated 
for fifty years. 


Trust companies serve people of mod- 
erate as well as large means. A study 
made a few years ago by this company 
showed that 44% of the beneficiaries of 
trusts received annual incomes of less 
than $1000. and 70% less than $3000. 
each. 

While the principles of trusteeship are 
unchanging, the methods are constantly 
being improved. This company is pledged 
to pioneer in new and better methods. 


430 





Wide Open Position 
Dear Sir: 


The article by Senator Roseberry on 
Clearance Through Court Accountings* 
is particularly appropriate for trust in- 
stitutions operating in Texas due to our 
statutory provision for independent ad- 
ministration and also because of the fact 
that even in testamentary trusts there 
is usually no accounting to anyone other 
than beneficiaries. While some may feel 
that there are many advantages in ad- 
ministering estates and trust funds free 
of court control, there is no doubt that 
Senator Roseberry clearly pictures an- 
other side of this procedure. 

I discussed this article with our Presi- 
dent, and he was impressed by the con- 
servative attitude of Senator Roseberry 
in discussing the wide open position of 
the trustee in accounting matters. 

Thanks for your alertness to anything 
that might be good for trust service. 
Any judge who reads the Roseberry arti- 
cle will have a little better understanding 
of the trustee’s problems. 


Murray Kyger 
T. O., Houston Land & Trust Co., Houston, Texas. 


*August 1939 issue. 


“Open House for Directors” 
Dear Sir: 
I recently read, with interest, the 


article “Open House for Directors” 
(Nov. 1938 issue). I think the idea con- 
tained in it is a splendid one, particularly 
for larger banks with branches where 
the directors are, so to speak, in remote 
control. In a small shop like ours, the 


Readers of Trusts and Estates 
are invited to express opinions, 
suggestions and inquiries on 
matters of interest, for pre- 
sentation and discussion in this 
department. 


directors are pretty close to the picture, 
although I am sure that there are a lot 
of mechanical operations which would 
be interesting to them, and I think that 
we can adopt a variation of this idea 
with considerable profit. 


T. J. Mowbray 


President, Security Trust Company, Wilmington, 
Del. 


To the President 
Dear Sir: 


Recently our president handed me the 
article in your June issue (page 751) 
by John Dock, Executive Trust Officer, 
and asked this question “Where am I 
not performing?” Fortunately for me 
he is performing in just about a 99 
9/10% manner. However, it occurred 
to me that he, as well as other presidents, 
might derive a great deal of good from 
the article in your May issue entitled 
“The Legal Complex in Trust Work.” 
Probably a good answer to this situation 
might be the other anonymous letter en- 
titled “More Legal Complex” on page 
195 of your August issue. I believe 
many trust officers would be glad if their 
presidents would read these two articles 
and likewise that the presidents would 
benefit from reading them. 


James C. Shelor 


T. O., Trust Company of Georgia, Atlanta. 


You may be deceived if you trust too 
much—but you will live in torment if you 
do not trust enough.—Frank Crane. 
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Rating Buildings For Mortgage 
Loans 


UILDING rating by the engineer re- 
tained by The Mortgage Conference 
of New York was described at the annual 
meeting by Oliver W. Roosevelt, First 
Vice President of Dry Dock Savings In- 
stitution, as being of primary import- 
ance to the financial institutions of New 
York in building valuation, and the anal- 
ysis of mortgage loan applications. Mr. 
Roosevelt discussed the points covered in 
analysis of structural quality by Tom H. 
Rankin, the engineer who has been re- 
tained by The Conference for this pur- 
pose. ; 

One of Mr. Rankin’s reports on a com- 
pleted building was discussed in detail 
by Mr. Roosevelt. Inspection started, on 
the case used as example, when the site 
was being excavated. After inspecting 
the installation of footings, foundation 


BANKER—SHOWMAN 


Howard C. Lawrence, executive vice pres- 
ident of the Michigan Trust Co., Grand 
Rapids, Mich., is the gentleman pictured 
above being held aloft on the trunks of 
two elephants, at the Ionia Free Fair of 
which he is president. 

It is significant that elephants were se- 
lected as his supporters, inasmuch as Mr. 
Lawrence has been named as a possible 
Republican candidate for Governor and is 
now actively engaged in a campaign for 
the selection of Vandenberg as a presiden- 
tial nominee. 
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walls, and two stories of bearing mason- 
ry walls, a preliminary rating of grade 
BAA was assigned to the work done to 
date of last inspection. This rating re- 
flected somewhat better than average 
quality of construction up to that point. 


Subsequent inspections were made dur- 
ing all further stages of construction, 
and information thus assembled was re- 
flected in further preliminary ratings, 
until when the job was completed a final 
rating was assigned to the building. 


The rating symbols themselves are an 
adaptation of bond ratings familiar to 
all financial men. The top rating used 
is indicated by AAA, an average job by 
BA, and the lowest rating by C; with in- 
termediate grades indicated by symbols 
that fit into the scale indicated. 


Mr. Roosevelt also described that por- 
tion of Mr. Rankin’s report to the finan- 
cial institutions covering layout, room- 
count, and builing cube. In addition 
to reporting on these facts, the rating 
report includes average sizes of living 
rooms, first and secondary bedrooms, 
kitchens, etc. Other factors covered in 
the reports are cubic feet of building per 
room, square feet of building on a typi- 
cal floor per room, and amount of public 
space per room on a typical floor. 


In the report is a separate rating for 
each of twenty-three structural divisions 
of a building. For example, it was 
shown that sub-soil conditions, bearing 
walls, lathing, roofing, etc., were each 
rated separately in the report for each 
building; so that the financial institu- 
tion analyzing a mortgage loan applica- 
tion has before it not only a rating for 
the building as a whole, but for each im- 
portant structural factor that makes up 
the completed building. 


In rating a finished building each sep- 
arate division is given consideration and 
goes into the final rating for the build- 
ing weighted according to its relative 
importance. This was illustrated by 
pointing out that the rating of quality 
of concrete used for area pavements 
would, of course, carry less weight in 
the combined rating than, for example, 
an item of major importance in future 
maintenance such as lathing. 





Banking in the World Crisis 


’ American Bankers Association 65th Annual Convention 


KEEN aware:zess of banking’s re- 
A sponsibilities in the present stress 
of national and international conditions 
pervaded the atmosphere of the 65th 
Annual Convention of the American 
Bankers Association, held September 
25-28, 1939, in Seattle, Wash. Adopting 
a report of the Resolutions Committee, 
the assembled bankers resolved to exert 
their full influence toward “restraining 
and restricting any excessive war boom 
in trade, industry, agriculture or the se- 
curity markets.” There is only one cer- 


tainty about war boom results, said the ° 


report, that is “they will be detrimen- 
tal, for wars are vast, tragic calamities 
which impoverish not merely the parti- 
cipants but all other nations as well.” 


Business Development and Internal 
Management 


HERE is “evidence that economic 

sanity is returning, and as it comes 
bankers can again be useful servants of 
business development,” declared Robert 
M. Hanes, newly elected president. 
“Banking and Business Development” is 
to be one of the phases around which 
the Association’s work will be built next 
year, said Mr. Hanes, who is also presi- 
dent of the Wachovia Bank and Trust 
Company, Winston-Salem, N. C. Through 
regional conferences and otherwise, it 
will be shown how banking serves busi- 
ness and makes for employment. “Bank- 
ing attains its greatest usefulness in 
times of normal business development,” 
he said. “Business achievement results 
when economic sanity prevails.” 


The other aspect of the Association’s 
work will be “Know Your Bank”—hav- 
ing to do with the internal management 
of banking institutions. Through studies 
and conferences, the aim will be to en- 
able banks better to understand how they 
can meet the public need for sound and 
serviceable banking activities. 


An End to Disunion 


N THE shadow of another great war, 
| “our immediate job is the constant 
strengthening of the condition and man- 
agement of our banks for greater service 
to the nation’s needs,” asserted retiring 
president Philip A. Benson, who is pres- 
ident also of the Dime Savings Bank of 
Brooklyn, N. Y. “We ought at all times 
contribute our share of intelligent opin- 
ion to the solution of such problems as 
arise.” 

“It is to be hoped,” said Mr. Benson, 
“that in a time of developing crisis there 
may be an abatement of the conflict be- 
tween the philosophies of business and 
government. The least that we should 
accomplish is the end of disunion within 
our own borders. We have had our full 
measure of drastic changes imposed by 
legislation. It is necessary to have an 
opportunity to digest them. What we 
need now more than anything else is 
stability. Labor, management and gov- 
ernment should act as a unit to rebuild 
our economy to meet the strains and 
stresses that the war will inflict on us.” 


Improved Economic Conditions 


RETURN to conservative fiscal poli- 

cies and a forward surge of econ- 
omic activity were predicted by H. Don- 
ald Campbell, president, Chase National 
Bank of the City of New York. The 
improvement will come not only of its 
own momentum, but will be stimulated 
by the European situation, Mr. Campbell 
said, especially. with reference to the 
broader markets in Latin America and 
elsewhere which will become available 
because the countries of the Old World 
will not be able to devote much attention 
to them. . 

Mr. Campbell criticized the easy money 
policy of the government, asserting that 
“the thrifty and prudent have been pen- 
alized by its effect on the return on their 
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savings and investments. And yet, low 
rates have not perceptibly increased bor- 
rowings.” Business only borrows when 
it has expectations of profit, he said. 


“Interest rates cannot remain pegged 
at their present levels. The existing 
rates do not represent an equilibrium be- 
tween savings and the demand for long 
term funds. For a time the true situa- 
tion has been disguised by government 
deficits, by the financing of these deficits 
through the banking system, by the 
swelling of bank deposits and by the 
growth in excess reserves. 


“Until the beginning of September this 
made for an inflation in the bond market 
comparable to that of the stock market 
a decade ago. That this cannot continue 
indefinitely has become strikingly evident 


to us in the last few weeks, and I have’ 


no doubt that interest rates in time will 
rise to less artificial levels,” Mr. Camp- 
bell said. 


“No party, no group, no man, has any 
patent on an easy road to a land of plen- 
ty,” he declared. “Let us remember that 
phrases and symbols are dreams, unless 
they are keyed to the realities of life. 
Let us not be led into error by the oft- 
repeated slogan, ‘human rights before 
property rights.’ Property rights are 
human rights, built out of the sweat and 
toil of millions and tens of millions of 
our people who have labored all their 
lives that they and their families might 


At A.B.A. Convention: Ross Wallace, Sam Waugh, Al Grutze 
and William Grant Edens—A. P. Photo 


TRUSTS and ESTATES—Oct. 1939 


live each year a better and a more abun- 
dant life.” 


Boom Improbable 


cc HE deliberate attempt to persuade 
the American people that there are 
selfish men who deliberately sit down 
and propose to benefit by the sufferings 
of the people in a time of crisis like this 
is an outrageous thing, and it is high 
time that our people understand that the 
forces of supply and demand which are 
at work, even though they may be inter- 
fered with and even though they are 
from time to time curtailed, are so great 
that no government or no coalition of 
governments or no individual can inter- 
fere with their operations.” So said Dr. 
Paul F. Cadman, president, American Re- 
search Foundation, San Francisco. 


Assuming that price rises in America 
are not only inevitable but in the long 
run uncontrollable, we must not take it 
for granted, Dr. Cadman said, that “‘we 
are faced at this moment with the pos- 
sibility of boom conditions. The bulge 
in the stock market has been misinter- 
preted by many,” he continued, “and 
there is the careless assumption that 
somehow we may have a repetition of 
what happened between 1914 and 1918.” 
But “there is a vast difference between 
the conditions which now prevail and the 
conditions which prevailed at any one of 
the epochs of the last war.” Dr. Cadman 

concluded that the evidence at 
the present time is strongly 
against our having a war boom, 
or a boom capacity inflation. 


Security—Who Can Give It? 


URNING to domestic prob- 

lems, Dr. Cadman stated that 
probably the deepest issue con- 
fronting America today is: how 
far can we surrender economic 
activities to a centralized govern- 
ment without losing our political 
liberties? At the heart of a free 
enterprise system, there should 
stand a free financial system, re- 
marked Dr. Cadman, a free bank- 





ing system, because no political agency pe» 
can be trusted with the function of lend- [> 


ing money. 

“Whenever any government embarks 
upon a policy of distributing or re-dis- 
tributing wealth which has not yet been 
created, through issuing promises to pay 
or through the distribution of bounties, 
that government has opened the door for 
disaster,” Dr. Cadman continued. 

“Millions throughout this nation have 
been led to the illusion that somehow the 
government can take care of them, that 
somehow there is bounty to be distrib- 
uted from a source which is never named, 
and they have been deliberately kept 
from the knowledge of the fact that 
wealth is produced by those who work 
and it is conserved by those who save, 
and that group alone is able to give any 
semblance of security.” 


Social Implications of Banking Changes 


HE success of the banking leaders 

of other eras has been due in large 
part to their ability to pilot their insti- 
tutions through uncharted seas, stated 
Dr. Howard H. Preston, Dean and Pro- 
fessor of Money and Banking, School of 
Economics and Business, Univ. of Wash- 
ington, Seattle, in summarizing his re- 
marks. Having the number of banks 
and the restrictive policy with respect 
to charters to new banks have made for 
a sounder banking structure. At the 
present time, said Dr. Preston, “there is 
little, if any, evidence of the evils of 
monopoly. The public stands ready to 
pay a fair price for banking service. 
The banker on his part must accustom 
himself to more moderate profits than 
those prevailing in the boom days of in- 
vestment affiliates, mergers and stock 
split-up. 

“Branch banking has come, in part at 
least, in response to changes in econ- 
omic conditions, especially the tendency 
for business units to operate over wider 
areas. Indications are that we will have 
a combination of unit and branch bank- 
ing at least in the proximate future. 


Deposit Insurance 


Deposit insurance has been a major 
banking change growing out of the de- 
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pression. It was the answer to the pub- 
lic’s demand for banking safety.” If 
the Federal program proves inadequate, 
continued Dr. Preston, “the government 
will probably step in either through a 
government owned corporation or out- : 
right assumption of the bank’s liabili- 
ties. It is to the interest of the banks 
to support rigid supervision to the end 
that this contingency may be averted. 
A consequence of insurance has been the 
tendency toward greater uniformity in 
banking supervision. This is a desirable 
outcome and is preferable to enforced 
Federal Reserve membership or complete 
abolition of state commercial banks. 


“A broad implication of the adoption 
of deposit insurance is the recognition 
that demand deposits are ‘money’ and 
not ordinary business liabilities. As such 
they are deserving of special protection. 

“Instability in the volume of bank de- 
posits contributes to deflation,” he went 
on. “If deposit insurance results in more 
confidence on the part of depositors and 
bankers and thereby mitigates deflation 
it will achieve a real social gain. The 
basic argument in favor of the 100 per 
cent reserve plan is that it will prevent 
violent changes in the total quantity of 
‘money,’ including bank deposits. This 
proposal would entail such a drastic re- 
vision of our banking system that its 
adoption is not favored. It may come 
in some form however, if existing ma- 
chinery is unable to achieve greater 
stability. 

“The changing function of the com- 
mercial banks is evidenced by the decline 
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in commercial loans, the growth of new 
classes of loans and the expansion of 
bank investments: nearly half of the 
earning assets of the member banks are 
government securities or bonds or loans 
guaranteed by the government. 


“There is little reason to expect the 
early withdrawal of governmental agen- 
cies from the loan field,” Dr. Preston con- 
cluded. “On the other hand outright 
government ownership of the commercial 
banking system is undesirable and un- 
likely to come unless the present system 
breaks down in some future crisis. A 
growth in the use of insured loans of 
the type of those used by the F. H. A. 
is anticipated. Bankers should use their 
influence to see that they are basically 
sound. 

“The increased powers of the mone- 
tary authorities is a change fraught with 
great consequences.” 


Long-Term War Trends . 


WO conclusions about the probable 

effects of the European war on our 
economy appear to be so clearly indi- 
cated that we may well regard them as 
being virtual certainties, according to the 
report of the Association’s Economic 
Policy Commission, Col. Leonard P. 
Ayres, vice president, The Cleveland 
Trust Co., chairman. “The first is that 
the effects will be of major importance, 
although they will probably develop more 
slowly than we now assume, and some of 
them will prove to be unexpected. The 
second is that in the long run the results 
will be adverse to us, for great wars are 
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immense calamities which impoverish all 
the nations of the world. 


“During the early stages of the con- 
flict American industries which produce 
goods or commodities needed by the bel- 
ligerents will undoubtedly experience in- 
creased business and firming prices. 


“It may well prove to be the case,” the 
report continued, “that one of the im- 
portant economic results of the outbreak 
of war will prove to be a definite down- 
turn in the long-term trend of high- 
grade bond prices. . . . It should be 
noted that the precipitate decline in the 
prices of federal bonds that has taken 
place since the outbreak of war in Europe 
is a most exceptional development. Long 
trends are normally made up of slow and 
persistent upward or downward drifts or 
tides which are made up of a succession 
of shorter wave-like fluctuations cor- 
responding to the expanding and con- 
tracting phases of business cycles. We 
have at present such great amounts of 
nearly idle funds seeking investment that 
no long continuation of price declines at 
recent rates is to be expected. Our fed- 
eral bonds continue to be the soundest of 
all investments. 


“Symptoms of monetary inflation have 
been coming into evidence in the econo- 
mies of Germany, France, Italy and 
Japan, and they may now be developing 
in England. If they make much progress 
they will result in advances in the prices 
of commodities and in higher interest 
rates abroad.” 


The report concludes with mention of 
“the probability that we have just passed 
a new downward turning point in the 
long-term trends of bond prices.” 


Less Government Spending and Busi- 
ness Regulation 


N APPEAL for the government to 

cease excessive spending and regu- 
lation of business and to correct and 
clarify laws restricting private enter- 
prise was made by Dr. Fred I. Kent, a 
director of the Bankers Trust Company, 
New York. 


“The great war that is going on now 
says to our government and to our people 





in no uncertain terms that they must 
get together and take such action as is 
necessary to restore industry in the 
United States or we will be unable to 
hold our own in the world turmoil. This 
requires rescinding or correction and 
clarification of all the laws that prevent 
the sound functioning of private enter- 
prise that are in existence today.” 

The war in Europe had its origin, ac- 
cording to Dr. Kent, in economic causes 
which produced conflicting ideas of gov- 
ernment. This, together with a lack of 
balance in the economic conditions in 
countries devoting a large part of their 
industries and national income to arma- 
ments, produced a conflict which will 
have repercussions the world over and 
against which this country must pre- 
pare. 

Dr. Kent declared that the best form 
of government requires “that there be 
the greatest possible individual freedom 
consistent with safety. The good of the 
people is better served when every man 
has the urge to earn his own living and 
something over that may help provide 
for protection, government, and growing 
culture.” 


Look to the Mortgage Borrower 


NE danger in the F.H.A. plan, not 

sufficiently stressed, is the tendency 
of lenders to feel less responsible in the 
selection of risks for investment, de- 
clared Frederick M. Babcock, Assistant 
Administrator and Director of Under- 
writing, Federal Housing Administra- 
tion. There is an increasing number of 
lenders, he said, “who rely more and 
more on the examinations of the F.H.A’s. 
underwriting organization and look to 
the insurance rather than to the credit 
status of the borrower and the quality 
of the real estate security. .. . It would 
seem that the picking of credit risks 
would be easier for most institutions 
than the selection of real estate risks. 
Perhaps, however, the traditional bad 
habit of relying solely on real estate se- 
curity still persists and the more modern 
shift to a recognition of the fact that 
good mortgages combine both good se- 
curity and good borrowers has not yet 
gained the acceptance it should have.” 
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Discussing the probable effects of the 
war on the mortgage business, Mr. Bab- 
cock remarked: “In the secondary mar- 
ket for mortgages the purchasers of 
mortgages, especially the commercial 
banks, switched back to the purchasing 
of bonds upon the opening of the war. 
This has had the effect of removing, to 
some degree, competition which savings 
banks, mortgage companies, life insur- 
ance companies, building and loan asso- 
ciations, and other sources of mortgage 
money have had to meet. 

“It is commonly agreed that banks as 
a whole have more than enough excess 
funds to take care of almost any given 
amount of increase in the demand for 
commercial money, and that there will 
still be plenty of room in the portfolios 
for mortgage loans, especially those in- 
sured by the government and returning 
a substantial yield over a long period of 
years, with less risk and greater invest- 
ment return than most commercial loans 
can possibly offer. 

“The making of mortgages at rates 
under 442% seemed to disappear almost 
immediately upon the opening of the con- 
flict. 4% and 44%% money appears to 
be no longer available. 

“Prior to the opening of the war, in- 
sured mortgages in many instances were 
selling at a premium, typical prices be- 
ing 104%4-105. The price has now de- 
clined to 102-102%. 

“The purchasing of houses is contin- 
uing at the same pace... . Building costs 
show a tendency to increase somewhat, 
principally steel. 

“The ultimate effects of the war on 
real estate and mortgage investments 
will probably depend on its duration. It 
is probable that the early effects will be 
more stimulating than retarding.” 


A Stable Tax Structure 


OMMENDING the study of Federal 

tax laws now being undertaken by 
Congress and the Treasury, and its ob- 
jectives of a more equitable, efficient and 
certain administration thereof, the Res- 
olutions Committee stated that such 
laws should not be passed without thor- 
ough analysis of their economic effect 
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upon all classes of taxpayers and the 
government itself. 


Preferably, the committee said, “the 
basic structive of Federal tax laws 
should be fixed and remain unchanged 
for lengthy periods of time, with reve- 
nue requirements being met by changes 
of rate within this structure. Then tax- 
payers would be enabled to make future 
commitments with reasonable certainty. 
Once the Federal tax structure is fixed, 
states and their subdivisions can adjust 
their laws so as to avoid the present 
maze of duplicate and overlapping taxes 
to which both the Federal and state gov- 
ernments have contributed. It should 
be possible, also, to clarify the laws so 
as to avoid expensive controversies re- 
sulting from uncertainties as to inter- 
pretation or conflicts between taxing 
jurisdictions. 


“Taxes should be paid by all who are 
able to pay them, but rates should not be 
so high as to stifle initiative or to hinder 
business activity and contribute to un- 
employment. Also, full consideration 
should be given to equitable measures 
for progressively narrowing and finally 
closing avenues of escape from sharing 
the tax burden which still remain open 
in certain directions. Continuance of 
individual freedom in this nation brings 
to every resident of the United States 
an obligation willingly to contribute 
through taxes to the financial support of 
our government.” 


Among other resolutions, the Com- 
mittee went on record as favoring the 
present system of dual banking and the 
present method of bank supervision, at 
the same time opposing any attempt to 
make bank examination a means of credit 
control. Opposition was also expressed 
to capital credit institutions supported 
by the government. What the nation 
needs is better retirement on Federal 
capital so it will encourage the use in 
private enterprise of the vast stores of 
idle funds now available, the report said. 


“We review the past not in order to re- 
turn to it, but that we may find in what 
direction . . . it points to the future.”— 
Calvin Coolidge. 
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each bank’s capital and surplus—say 20 
per cent. 

Too often the trust business is still 
conducted as an obscure department of 
a commercial bank. A separate trust in- 
stitution standing upon its own feet, op- 
erated by trained men, and owned at 
least in part by the banks of a com- 
munity can be a distinct credit to the 
trust field. 

A number of definite answers to ques- 
tions raised in this study are supplied 
by survey of the trust field in Michigan. 

The thirteen trust companies operat- 
ing in Michigan cannot engage in any- 
thing but the exercise of “all such in- 
cidental powers as shall be necessary to 
carry on a trust business” — plus the 
right to operate a safe deposit business. 
They are located in communities of vary- 
ing sizes (from 5,800 to 1,570,000 popu- 
lation). These companies serve the. nat- 
ural trading area of which the city of 
their location is the center. 

They operate under as widely varying 
conditions as it is possible to find among 
medium-sized communities in the state. 
These companies have capital structures, 
exclusive of surplus, varying from the 
minimum required, ($150,000), to $3,- 
000,000. All of them passed through the 
depression and the bank holiday. 

A final conclusion is that there would 
seem to be no objection to banks exercis- 
ing limited trust powers in the smaller 
communities. Such powers as defined 
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in Michigan consist roughly of the right 
to exercise trust functions other than 
testamentary trusteeships which are un- 
der the continuing jurisdiction of the 
probate court,—with the right to admin- 
ister testamentary trusteeships added un- 
der certain conditions. This legislative 


provision supplies a method of providing 
certain corporate trust facilities for the 
smaller communities which would seem 
worthy of study by other states. 


New Official Personnel of A.B.A. 
Trust Division 

Roland E. Clark, vice president, Na- 
tional Bank of Commerce, Portland, Me., 
was elected president of the Trust Divi- 
sion of the American Bankers Associa- 
tion at the annual meeting in Seattle. 
Carl W. Fenninger, vice president, Prov- 
ident Trust Company, Philadelphia, Pa., 
was elected vice president; Richard G. 
Stockton, vice president, Wachovia Bank 
and Trust Co., Winston-Salem, N. C., 
chairman of the Executive Committee. 

The following were elected to member- 
ship in the Executive Committee: Mr. 
Stockton; Louis S. Headley, vice presi- 
dent, First Trust Company, St. Paul, 
Minn.; Preston B. Doty, president, First 
National Bank, Beaumont, Tex.; A. V. 
Godsave, vice president and trust officer, 
The Pacific National Bank, Seattle, 
Wash.; James C. Shelor, trust officer, 
Trust Co. of Georgia, Atlanta; Henry 
A. Theis, vice president, Guaranty Trust 
Company of New York; Joseph W. 
White, trust officer, Mercantile-Com- 
merce Bank & Trust Co., St. Louis, Mo. 


RICHARD G. STOCKTON 





Shall We Go Into the Trust Business? 


RICHARD G. STOCKTON 
Vice President, Wachovia Bank and Trust Company, Winston-Salem, N. C. 


ECAUSE of prevailing low interest 

rates and lack of acceptable bor- 
rowers, banks are especially interested 
at this time in any service which they 
can properly render which will increase 
their earnings. Many are asking—‘“Shall 
I go into the trust business?” A para- 
mount question that immediately arises 
is: What is the future of the corporate 
fiduciary business? 


The public is realizing more than ever 
before that banks in the United States 
are better qualified to act in fiduciary 
capacities than any other agency. When 
we make a comparison of the volume of 
trust business handled by national banks 
having trust departments, the figures 
are encouraging. From 1933 to 1938, a 
35% increase was made in the number 
of individual trusts administered, a 42% 
increase in the volume of individual 
trusts handled, and a 58% increase in 
the number of corporate trusts admin- 
istered. A_ significant trend is also 
shown in the earnings of trust depart- 
ments of national banks. From 1933 to 
1987 these earnings show a gain of 
about 55%. 


Notwithstanding the absence of statis- 
tics for state banks comparable to those 
available for national banks, sufficient 
information has been obtained to indi- 
cate that the growth has not been in the 
number of state institutions engaging 
in the trust business, but in the volume 
being handled by those already in it. 
Most of these figures indicate, I believe, 
that well equipped and efficiently oper- 
ated trust departments do have bright 
futures. - 


Non-Essential Considerations 


In the past, the opening of a trust de- 
partment has been in many instances 
based on several considerations that I be- 


From address at the Kentucky Bankers Confer- 
ence, Lexington, Ky., July 20, 1939. 


lieve we all can agree should not be 
controlling. 


1) The officers of the bank become arous- 
ed because a competitor in the same 
city has a trust department or an 
out-of-town bank is getting trust bus- 
iness in your community. 


Some of the directors or close friends 
have come in and said, in effect: “You 
have rendered me a fine service in 
your Banking Department and I 
should like for you to handle my 
fiduciary business.” 


It would help the bank round out its 
financial service to the community. 
This is the old “department store of 
finance” idea which has now been 
completely exploded. 


It would help to increase bank de- 
posits. With low interest rates and 
F, D. I. C. charges this reason has 
now lost most of its savor. 


A trust department is a huge profit 
producer. Without being too dis-_ 
couraging, may I quote certain recent 
findings from the report of the Com- 
mittee on Fees and Costs of the New 
York Bankers Association: The Com- 
mittee obtained all available figures 
from 121 trust departments of banks 
scattered throughout New York. 
These figures showed, for the year 
1936, that for every dollar of com- 
missions collected as trustee of testa- 
mentary, living and insurance trusts, 
and guardian and committee accounts, 
it cost $1.25 to handle the business. 
In 1937 this cost increased to $1.29. 
This study did not include fees re- 
ceived by these trust companies from 
executorships, administrations, and 
especially corporate fiduciary bus- 
iness, 


“The charter of our institution gives 
us the right to exercise fiduciary pow- 
ers and, therefore, we should open a 
trust department.” 
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Potential Business 


Now coming to the consideration of 
the proper approach that should be made 
in determining whether one should go in 
the trust business, the first question that 
arises is: Is there enough potential trust 
business available? Statisticians have 
estimated that ten per cent of the pop- 
ulation of the country die leaving estates 
of $20,000 or more. Whether or not 
these figures are accurate for your com- 
munity would depend entirely on local 
conditions. — 

Careful, thorough and serious study 
should be made of all information that 
can possibly be obtained relating to the 
community which your trust department 
would serve. Sources of information 
should include, of course, all available 
income, ad valorem and other tax figures. 
Before further consideration is given to 
entering the trust business, officials of 
your bank should be convinced that this 
step is justified by reason of a large 
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enough group of the citizens of your par- 
ticular area being in real need of the 
numerous services that your trust de- 
partment would be equipped to render 
them. 


Reasonable Profits 


Second, it should be determined as ac- 
curately as possible whether reasonable 
profits after, say a five or ten-year per- 
iod, would be available. Driscoll and 
Millet have estimated that 50% of gross 
expense in a properly managed trust de- 
partment should be earned as net profits. 
Hence, if your operating costs total $50,- 
000, your total commissions should be in 
the neighborhood of $75,000. National 
bank trust department’s figures show as 
of October 31, 1937 gross commissions 
of $225. per account. The average value 
of the accounts was about $66,000, which 
is equal to about $3.40 per thousand dol- 
lars of business handled. This is a most 
moderate earning when you consider the 
costs of investment trusts, savings banks 
and insurance companies in handling 
their business. 


So many trust departments have in 
the past assumed that volume was syn- 
onomous with profits. In my judgment, 
this fallacious reasoning has been an im- 
portant contributing cause to the very 
poor earnings of a great many trust de- 
partments in the past. One of the best 
ways to prevent losses is to study closely 
every new account offered. More than 
one officer should pass on all business 
offered and it should be accepted only 
after study has demonstrated two things: 
First, that the trust department can 
handle the business creditably and, sec- 
ond, at a profit. There is no obligation, 
either moral or legal, on trust depart- 
ments to accept all business that is of- 
fered to them. 


A trust department should know how 
much it costs to handle each type of bus- 
iness being considered. This can be as- 
certained only by an actual individual 
cost analysis. 


Another cause of some trust depart- 
ments’ poor earnings is the practice of 
cutting fees in the zeal to obtain new 
business. Further, the practice of divid- 





ing fees with co-fiduciaries is, to my 
mind, a very serious mistake. If the 
co-fiduciary insists on compensation, 
then unless the court will permit or the 
instrument provides for compensation to 
the co-fiduciary in addition to the com- 
missions that you will receive under your 
regular schedule, the business should be 
declined. 


Personnel 


Competent, whole-time personnel 
would, in my judgment, be the third re- 
quirement in the solution of this prob- 
lem. The selection of the man to head 
and operate your trust department will 
have much to do with determining 
whether your department will develop 
into a profitable and efficient one.* 


While probably you will have to start 
with one trust officer, your goal should 
be complete departmentalization. As 
earnings and vol- 
ume permit, you 
should strive to 
have some one spe- 
cially trained in ac- 
counting, taxes, in- 
vestment and real 
estate matters to 
head each of these 
several depart- 
ments. Even at the 
beginning, how- 
ever, your institu- 
tion should have 
within itself or 
available analysts 
and statisticians to 
study general busi- 
ness conditions as 
well as specific in- 
vestments. Your 
trust officer alone 
should not make in- 
vestments. 


Adequate equip- 
ment and quarters 


*See “What a Presi- 
dent Expects of the Head 
of a Trust Department,” 
February 1939 Trusts and 
Estates, page 228. 
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should be available. The very nature of 
a trust department’s work entitles your 
customers to a definite place in the bank 
to which they can go and with some de- 
gree of privacy transact what to them 
are matters of the greatest importance 
with one who is devoting his undivided 
time to their business. Equipment ne- 
cessary to provide proper accounting, 
prompt and efficient tax work, and ac- 
curate records both for the court and the 
beneficiaries is an absolute essential. 


Support of President, Officers and 
Directors 


No trust department should be open- 
ed unless and until you have the whole- 
hearted, enthusiastic support of the pres- 
ident of the institution, all of its officers 
and its directors. This support should 
extend to the point where your officers 
and directors are eager and willing not 
only to give their time in serving on the 
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Trust and Investment Committees, but 
to advise with your trust officer in solv- 
ing the many problems with which he 
will be faced. Also, this confidence in 
your trust department should extend to 
the point where from the president down, 
including every director, the facilities of 
your trust department will be used at 
once. 

Unless your directors are willing forth- 
with to appropriate a reasonable amount 
for promotional efforts, it would be ad- 
visable to delay opening a trust depart- 
ment until they are convinced that this 
is a necessity. It is necessary that much 
educating be done through all available 
mediums. These would include news- 
paper advertisements, booklets, letters 
and news stories. Personal interviews 
are, of course, the most desirable method 
of acquainting the public with the ad- 
vantages of the services of a trust de- 
partment. You have to convince most 
customers, first, they need your services 
and, second, you are in a position effi- 
ciently to fill this need. 
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If after careful study, the several 
factors discussed are determined in 
favor of opening a trust department, it 
should be done with enthusiasm and con- 
fidence. There will be periods when 
operations show a loss. There will be 
criticisms and misunderstandings. But 
rest assured that if there is enough po- 
tential business available and if you are 
operating on a sound profitable basis, 
you need have no fear that your trust 
department will “fall through and have 
to quit.” 


What Of Cooperation 


The Oregon State Bar Association, at 
its fifth annual meeting at Gearhart, 
last month, approved by a standing vote 
of 51 to 32 the report of its special com- 
mittee on banks and trust companies 
which recommended: 

“(1) That the Board of Governors (of 
the State Bar) itself take the respon- 
sibility of advising the public as to the 
issues involved in the dispute that has 
arisen between the Oregon State Bar 
and Portland banks and trust companies, 
and 

“(2) That the expression of opinion 
of the membership of the Oregon State 
Bar in the referendum vote of February 
6, 1939 be considered the duly declared 
policy of the Oregon State Bar until 
changed by a vote taken upon a similarly 
submitted referendum.” 


The referendum of February 6 ap- 
proved by a vote of 664 to 416 legisla- 
tion which would “prevent banks and 
trust companies from acting as executor, 
administrator or guardian but which do 
not prohibit them from acting as trus- 
tees.” (Trusts and Estates, Sept. 1939, 
page 286.) 


More than 200 lawyers were registered 
at the convention. 
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The Egg Harbor Commercial Bank, Egg 
Harbor, N. J., entered voluntary liquidation 
on Oct. 7, following vote of its directors. 
The Egg Harbor City Trust Co., assumed 
the deposit liabilities of the bank with ap- 
proval of the R.F.C. and the State Banking 
Department. 
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HE question of property rights is 

one of the oldest and most important, 
which must be settled in the light of 
modern industrial civilization, and the 
unhealthy concentration of economic 
power. 

Under the absolute monarchial form 
of government, property rights were in- 
ferior to the rights of the King. Until 
the limited monarchy was achieved, in- 
dividual property rights were not safe- 
guarded. 

The greatest freedom of property 
ownership was achieved under the lead- 
ership of the American Republic. This 
freedom came with the attempt to bring 
about an equitable distribution of pros- 
perity and economic opportunity. How- 
ever, the concentration of wealth and 
economic power gradually became an evil. 
Then the republic, by evolutionary pro- 
cess, began gradually and slowly to bring 
this unhealthy economic power under 
control. 


Political History of Fifty Years 


Since the eighties, property has been 
greatly restricted. We have evolved laws 
like the anti-trust, the anti-pass, the pure 
food, and the blue-sky laws. For fifty 
years there has been a gradual edging 
in. Now a man hasn’t the right, simply 
because he has a property interest, in 
the insurance business, for instance, to 
juggle his investors’ money around the 
way he used to before the Hughes in- 
vestigation; he hasn’t the right, in com- 
modity industries, to a monopoly. And 
he is prohibited from interfering with 
the right of labor to organize, and the 
right to collective bargaining. 

In the late nineties the battle cry of 
the Populist Party was that the rights 
of the user were paramount to the rights 
of the owner. This was purely an agra- 


From Boston University 1939 Commencement 
Address. 


rian movement, and was in reference to 
land, land tenancy, and mortgage re- 
demption. 


Under the “New Nationalism” of 
Theodore Roosevelt and the Progressive 
Party, we advocated that the rights of 
the user and of the owner, when they 
were in conflict, should be adjudicated 
and worked out in the public interest. 


All that culminated in the Federal 
Trade Commission, established under 
Woodrow Wilson’s “New Freedom,” 
which probably more than any other one 
piece of legislation symbolized the re- 
stricted rights of property to do what it 
pleased with its own business. When it 
seemed under Woodrow Wilson that we 
were about to see the greatest acceptance 
of the principle of equitable considera- 
tion of property rights, the World War 
interfered. Then in the lush times that 
followed, the chief consideration by the 
people generally was the bag of gold at 
the end of the rainbow. 


The Rights of Users 


By 1933 we find recognition of this 
principle of adjudication—in terms not 
of current equity, because there was none 
—but in terms of the real equity. Just 
as the courts, in selling a railroad, fix an 
up-set price, because there is no market, 





‘dw 


tn 
ll 


RICHMOND, VA. 
< THE SAFE EXECUTOR } 





One of the South’s Oldest Fiduciary Institutions 
Qualified to Act in Every Fiduciary Capacity 


MimGE® FLOLRAL DEPOSIT INSURANCE CORPORATION 


so in 1933-34 when there was no mar- 
ket for the lands under foreclosure, set- 
tlement was worked out on the basis of 
the real value. 


This old Progressive principle has 
never been better stated than by the 
Supreme Court of the United States, in 
1934, in the Minnesota Farm Mortgage 
case: 


“It is manifest that there has been a 
growing appreciation of public needs and 
of the necessity of finding ground for a 
rational compromise between individual 
rights and public welfare. The inter-rela- 
tion of the activities of our people, and 
the complexity of our economic interests, 
have led inevitably to an increased use 
of the organization of society, in order to 
protect every basis of individual oppor- 
tunity. 

“Where in earlier days it was thought 
that only the concerns of individuals or 
of classes were involved, and that those 
of the state were only touched remotely, 
it has later been found that the funda- 
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mental interests of the state are directly 
affected; and that the question is no long- 
er merely that of one party to the con- 
tract as against another, but of the use 
of reasonable means to safeguard the eco- 
nomic structure, upon which the good of 
all depends.” 


But to-day, the makers and moulders 
of a new economic theory for the Amer- 
ican people, the ““New Deal” of the pre- 
sent administration, believe that the 
rights of the users are greater than the 
rights of the owners. They have gone 
back to the old battle cry of the Popu- 
lists, but no longer is the theory limited 
to the land. This belief is identical also 
with the practices of the Fascist and 
Communist governments. There are no 
property rights in Germany, Italy, or 
Russia, that are superior to the author- 
ity of the dictators. 


If the basic problem of property rights 
were simply one of economics, it would 
be possible to give it frank, unemotional 
consideration, but it involves all human 
relationships. Therefore, we consider it 
emotionally and irrationally, and: put the 
black curse on all diverse opinions. The 
first impulse is to fight when anything 
of our own is threatened. In the last 
few years we have had an abrupt change 
of pace, that has led to confusion, be- 
wilderment, and foot-sore men vainly 
searching for jobs. 


The Middle Road 


The resulting uncertainty is causing 
men who have anything to invest, to 
hesitate in their plans for to-day or to- 
morrow. The reasons for this uncer- 
tainty all wind up in the one question, 
property rights. 

The guarantees of individual property 
rights which were satisfactory to the 
nineteenth century are considered inad- 
equate to the demands of large numbers 
of folks in the twentieth century. In 
short, we have thrown wide open a door 
that had been too grudgingly held slight- 
ly ajar. And if the door was flung off 
its hinges, the blame must be shared by 
those who tried to keep it shut. 

No group is making a greater mistake 
than those who think life is going to 
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begin in ’40 by restoring old traditions. 
They make a mistake by talking liberty 
and freedom in the abstract, to men and 
women inadequately provided with fav- 
orable conditions. That is just as fool- 
ish as refusal by the other side to con- 
sider the forces which make business 
operate. That is as indefensible as the 
defense of criminal recklessness in na- 
tional finance; and just as wicked as our 
national policy of political bribery, mak- 
ing the poor man trade his vote for a 
dole. 

All of this can be applied to other 
governments of the world as well as to 
our own. The forces which are now in- 
fluencing and governing our national life 
are world-wide. 

The moderate, middle-of-the-road po- 
sition cannot be dramatized. Yet we are 
not going to find the peace and pros- 
perity that we all crave, until a large 
enough group in the middle of the road 
says to the extremists on either side: 
“A plague o’ both your houses.” 

In hitting these high spots of political 
history of the last fifty years, we have 
a concrete illustration of how the evolu- 
tionary process is checked, and no good 
achieved, because of overstatement. The 
Populists ‘“overreached,”’ and “inter- 
fered” with themselves. They failed to 
get any relief for the debtors, because 
of the overstatement of their case, which 
had no basis in equity. 

The question that remains to be 
answered in our time is: How far can 
legislation go, and still register a gain 
for all the people? 

The highest and soundest policy for a 
nation is to so fit its national efforts to 
the needs of its own people that they 
make for tranquillity and prosperity at 
home, and thus contribute to peace in the 
world. The hearts of the country are 
longing for peace and jobs. 

We are all dreamers of dreams; some 
in one way, some in another. The in- 
terpretation of those dreams into speci- 
fic problems provokes the fire hidden in 
all of us. To some, it is a short flame 
indeed. Some only stand around the fire 
of others, and complain of hardships and 
alarms. Others follow the inspirational 
gleam around the world. 
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Some First Effects of War 


When a nation declares war, money must 
be raised quickly, as may be readily seen 
from the surprising elements in Canada’s 
war budget introduced in the House of Com- 
mons on September 12th. 


Taxes on excess profits ranging to 60%; 
a 20% surtax on individual incomes and 
an increase of from 15 to 18% on corpora- 
tion income were announced. The duty on 
domestic spirits is raised from $4 to $7 per 
gallon and on imported from $5 to $8 per 
gallon; the cigarette tax is up $1 per thou- 
sand, making it $5 per thousand, and a two 
eent per pound impost on Carbonic acid gas 
places a new tax on soft drinks. Coffee and 
tea will be taxed 10 cents and from 5 cents 
to 10 cents respectively. Other items will 
also be taxed. 


The present hostilities in Europe will not 
affect regulations regarding tourist travel 
from the United States to Canada. No new 
restrictions have been or are likely to be 
imposed upon personal entry of tourists 
from the United States, according to the 
Canadian Travel Bureau. 





Observations From Trust Examinations 


RALPH E. YOUNG 
Trust Examiner, Office of Auditor of Public Accounts of Illinois 


HERE is usually considerable var- 

iation in the amount of information 
in the General Ledger, depending to a 
great extent on the size of the trust 
department. The General Ledger should 
express, under proper headings, the 
assets held for and the liabilities to the 
various types of trusts. The following 
subdivisions of the assets and liabili- 
ties should take care of the accounting 
problem of departments ranging from 
the smallest to those running into sev- 
eral millions of dollars. 


The assets would be shown as Cash 
—divided into Income and Principal; 
Cash Advances, Accounts Receivable, 
Bonds, Stocks, Mortgages, Notes, Mis- 
cellaneous, and Real Estate. The liabil- 
ities would be for Cash, both Income 
and Principal, and securities in total, 
shown under the proper classifications 
as, for example, Administrator, Agent, 
Conservator, et cetera. 


One General Ledger account which 
seems to give more trouble than any 
other is Cash Advances. All trust men 
agree that funds from one trust ac- 
count should not be used for the ben- 
efit of another. The most common 
method in use is to report daily to the 
Banking Department the amount of the 
advances, and the Banking Department 
reimburses the Trust Department for 
the total. 


This method seldom works in prac- 
tice for several reasons—for instance, 
usually the trust books are not posted 
until the following day. The cashier 
of the bank wants a statement at the 
beginning of the day for the preceding 
day’s work, consequently the advances 
are one day late. Another reason is 
that the trust officer is interested in 
keeping the advances reported at a min- 
imum and instructs the employees to 
report only the net advances with the 


From address delivered at 1939 Annual Meeting 
Trust Division, Illinois Bankers Association. 


result that some advance proves not to 
be a proper offset against an existing 
credit, or a credit in some sub-account 
applicable to the advance is not used, 
or the advance is overlooked altogether 
and not reported. 


Better Methods 


Three alternate methods seem to me 
to have a decided advantage over those 
in present use. The first and best 
method is—not to make advances. 


One method of supplying bank funds 
to cover advances is to retain sufficient 
earnings in the Trust Department to 
cover the maximum advances. There 
is some argument that the earnings for 
the period being transferred to the Un- 
divided Profits account will either be un- 
derstated or overstated depending upon 
the variance in the advances at the be- 
ginning and end of the accounting period. 


There is also some argument that 
reports to the supervisory authorities 
of the bank, (that is Call Reports and 
Earnings Reports,) will not be true. 
The true condition can be shown, how- 
ever, since it is a much easier matter 
to adjust the earnings report or call 
report of the bank to show the advances, 
the true earnings and deposit liability 
once or twice a year, than it is to be 
constantly wondering if the bank has 
been advised of the daily changes in the 
total advances. 

If the advances maintain a relatively 
high figure—say $1,000. or more, then 
the directors by proper action should 
vote a Reserve for Advances to be car- 
ried on the books of the Trust Depart- 
ment at all times. 

Maintenance of a reciprocal account 
with the Trust Department by the 
Banking Department, that is, deposit 
of a lump sum to its credit in the Trust 
Department, involves neither the reten- 
tion of earnings nor the creation of a 
reserve, and can be reflected as a sep- 
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arate liability item on the General 
Ledger of the Trust Department. 

Use of either of the methods outlined 
is in no way intended to dispense with 
the making up of a daily list of cash 
advances either on a gross or net basis, 
and submitting the list to the adminis- 
trative officers of the Trust Depart- 
ment. 

There are two kinds of Accounts 
Receivable which sometimes appear as 
assets in the trust statement—those 
which are due from outsiders to trusts 
and to the Trust Department generally. 
These accounts must be taken into con- 
sideration in computing the total ad- 
vances of the department. As there is 
seldom any security for them there ap- 
pears to be no excuse for having them 
in the Trust Department. 

Liability Accounts which sometimes 
appear in the General Ledger are Re- 
serves for Real Estate Taxes and Re- 
serves for Personal Property Taxes. 
The money having come from several 
accounts and thrown into one total, con- 
stitutes mingling of trust funds. 

It is also an understatement of the 
Trust Department’s liabilities for cash 
under the several trust capacities in 
which the bank is acting. Sometimes it 
results in the money being overlooked 
since each time the trust officer wishes 
to know what items make up the total, 
it is necessary to make a complete an- 
alysis of the account. 

If it is desired to remove funds from 
a trust account in anticipation of the 
payment of a future bill, this should be 
done by opening a sub-account follow- 
ing the regular cash. sheet in the in- 
dividual trust ledger. If the funds are 
a remaining balance of an otherwise 
closed trust, they should remain in the 
original account and be paid from there. 
Any excess not required should be dis- 
tributed to the beneficiaries. 


Security Record 


The Individual Trust Ledger should 
carry proper columns to record income 
and principal cash, real estate, securi- 
ties by classification or at least in total. 
The Individual Ledger should be sup- 
ported by a proper security record, pre- 
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ferably a card record for flexibility, of 
the securities making up the total on 
the Individual Trust Ledger. This 
Security Record ought to provide space 
for recording additions to and with- 
drawals or payments from the initial 
deposits. 


Securities should be placed on the 
books at par or face value and not at 
cost. The par value in case of stocks 
or units of liquidation trusts, will be 
at the stated value and in the case of no 
par then at $1.00 per share or unit. 
Bonds, Mortgages, Notes,.and Articles 
of Agreement for Warranty Deeds, un- 
less known to be worthless with sup- 
porting evidence in file to that effect, 
are to be recorded at face value. 


It is essential that the Security Re- 
cord be capable of proof against the 
Individual Trust Ledger. Lack of this 


. ability to prove the Security Record 


into the Individual Trust Control, and 
the Individual Trust control into the 
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foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and _ institutions, in 
convenient maturities 
and denominations at 
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General Ledger, resulted in one bank 
filing a final account in a Guardianship 
Trust, obtaining its discharge from the 
trust, and later finding a part of the 
securities were still on hand in the 
Collection Department—entirely over- 
looked. 


Miscellaneous Hints 


The proper manner of describing 
jewelry is to follow the description in 
the inventory, or on the receipt, if the 
jewelry has been taken in on receipt. 
A bank should never take title in its 
own name, as trustee, to real estate 
located in other states. Not having 
qualified as trustee in the other states, 
the bank should take title to the real 
estate through one of its officers as 
nominee for the trust. If you are en- 
titled to a deed see that you get it. 

Under no circumstances should the 
real estate of an intestate decedent be 


operated by the bank. The heirs could, - 


however, appoint the bank as agent to 
operate the property. 


Estate of Irving I. Bloomingdale 


In a decision recently handed down by 
Surrogate James A. Foley of New York 
County, which practically wound up the af- 
fairs of the estate of Irving I. Bloomingdale, 
founder of one of New York’s largest de- 
partment stores, the Court drastically re- 
duced the bills of the executors and attor- 
neys. 

The compensation of Richmond J. Reese, 
as attorney, was cut from $165,000, aside 
from his executors’ commissions, to $78,000; 
the allowances of Arthur T. O’Leary, attor- 
ney for the widow, Mrs. Geanne Hughes 
Bloomingdale Butler, were cut from $56,400 
to $10,150; the Court also reduced a bill of 
Cadwalader, Wickersham and Taft, Coun- 
sel to Mr. Reese, one of the executors, from 
$70,000 to $25,000. 

Payment of Commissions to Mr. Reese 
was opposed by Mrs, Butler whose applica- 
tion for surplus income of $116,311 was 
denied. Commissions for Mrs. Butler’s ser- 
vices as one of the executors, were denied. 

Mr. Bloomingdale’s estate was appraised 
at $9,286,000 and was said to be worth about 
$5,000,000 when the testamentary trusts 
were set up. 





Public Interest in Corporate Trusts 


Keener Sense of Obligation to Security Holders Desirable 


COLL GILLIES 
Assistant Vice President, The First National Bank of Chicago 


ORPORATE Trust services daily 

bring numerous people in contact 
with the bank, either in person or 
through correspondence, who prove to 
be boosters or critics of the institution 
according to the degree of promptness 
and thoroughness with which their par- 
ticular transactions are handled and 
their needs satisfied. 


The Corporate Trust Indenture has 
become the subject of much discussion 
and there is a growing public interest in 
its contents and in the duties of the 
Trustee thereunder. It is most fitting 
therefore that we re-examine the rela- 
tionship of the Corporate Trustee to the 
parties he serves, viz, the issuers of se- 
curities under indentures and the hold- 
ers of such securities. 


It has been conservatively estimated 
that there are now more than forty bil- 
lions of dollars of securities issued and 
outstanding under’ such _ contracts. 
These securities are owned by millions 
of investors, large and small, informed 
and uninformed. 


Advising Securityholder 


In the absence.of default in payment 
of interest or principal little attention 
to the provisions of the trust indenture 
is paid by investors generally and in- 
quiries are seldom made even by institu- 
tional investors, but it is safe to state 
that very frequently the problems of 
administration of trusts which confront 
Trustees prior to events of default are 
more complex than those with which 
they are faced after default. It is now 
proposed that securityholders be fur- 
nished with annual reports by obligors, 
and that Trustees file annual reports of 
eligibility and stewardship. 


From address delivered at American Institute 
of Banking Convention, June 1929. 


The Trustee’s dilemma is recognized 
by the Securities and Exchange Com- 
mission which said in its report: 


“To publicize transient and technical 
defaults might do irreparable damage to 
security holders and issuer alike. No 
rigid or inflexible rule can be prescribed. 
What is needed is a standard of conduct 
prescribed by law which requires the 
Trustee to take the same action as it 
would take were it the investor.” 


To permit the Trustee to use its best 
judgment in such cases and to specifical- 
ly relieve it from liability for the con- 
sequences of its action in an immunity 
clause appears to be a sound rule 
worthy of adoption. 

Indentures provide for a number of 
remedies upon the happening of an 
event of default and grant to the Trus- 
tee the right to proceed in its discre- 
tion or upon the direction of a stated 
percentage of securityholders. If a 
Trustee commences action in its discre- 
tion, it is substituting its judgment for 
that of the securityholders and might 
later find its action rescinded. I there- 
fore believe that the well established 
practice of permitting securityholders 
to select the remedy preferred is a 
sound one, because they are the ones 
more directly concerned. 


Distinctions to be Pointed Out 


The Trustee can no longer be con- 
sidered as a mere stakeholder, which 
was the original concept of his position. 

The position of the Trustee under cor- 
porate indentures has not always been 
understood by holders of securities and 
this has no doubt been responsible for 
much of the criticism directed at Inden- 
ture Trustees for failure adequately to 
protects interests of securityholders. 

The distinction and the limited nature 
of the duties of the Corporate Trustee 
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as compared with those of personal 
trustees have been recognized by the 
courts and it has also: been generally 
recognized that the Corporate Trustee 
is an agent both of the issuer and of 
the securityholder with duties and obli- 
gations to each which it should perform 
impartially for the protection of both 
parties. Now a different concept of the 
relationship between obligor, the secur- 
ityholders and the Trustee is being ad- 
vocated. It is now proposed by the 
pending “Trust Indenture Act” that 
Trustees accept responsibility not hith- 
erto contemplated and be considered 
solely as representatives of security- 
holders. 


This new theory has no doubt gained 
support because it is contended that se- 
curityholders rely upon the Trustee for 
the protection of their investment, that 
purchasers are influenced to buy securi- 
ties by the size, prestige and financial 
strength of the Trustee, that they place 
confidence in the protection afforded by 
the signature of the Trustee and that 
fraud has been perpetrated on security- 
holders by inducing them to purchase 
securities in reliance upon the repre- 
sentation of the protection afforded by 
the name of the Trustee under the in- 
denture. While there may be some 
weight to this charge, it is undoubtedly 
overemphasized in the public mind. Re- 
cent issues of securities have been sold 
in which the name of the Trustee has 
not appeared in the advertising, or has 
been in an inconspicuous place. 
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Duty to the Securityholder 


Reasonable exculpatory clauses hold- 
ing the Trustee to a degree of responsi- 
bility for ordinary care in the perform- 
ance of its duties but less exacting than 
“the prudent man” theory would impose, 
should be permitted. Such clauses must 
permit the Trustee to rely without lia- 
bility for consequences upon certifi- 
cates, statements and opinions where 
necessary and upon acts of agents, at- 
torneys and employees selected with 
reasonable care and must absolve the 
Trustee from liability for consequences 
of acts of discretion taken in good faith. 
On the other hand, clauses of the so- 
called “ostrich type” which permit a 
Trustee figuratively to bury its head in 
the sand and purport to relieve the 
Trustee from all responsibility for lack 
of attention or non-action under all cir- 
cumstances unless notified by a specified 
percentage of security holders, particul- 
arly where the Trustee alone has knowl- 
edge of the situation, may well be elim- 
inated. 

In the future the Trustee under cor- 
porate indentures will no doubt come to 
be considered more and more the repre- 
sentative of the securityholders and un- 
dertake to perform more services in 
their behalf than heretofore expected, 
regardless of whether required to do so 
by legislation. Securityholders should 
not, however, be lulled into a sense of 
false security by placing undue reliance 
upon Trustees for the safety of their in- 
vestments. 

Where the experience of the past few 
years has disclosed weaknesses in our 
methods of procedure and misunder- 
standings of our functions and duties, 
trust institutions will welcome correc- 
tions, and should seek to have their 
position and responsibilities clearly de- 
fined and understood. Only as this is 
done can we hope to maintain that pub- 
lic confidence and good will which is 
essential to our success. 


D. W. Bates has been elected president of 
the National Association of Supervisors of 
State Banks. Mr. Bates, who is Superin- 
tendent of Banks of Iowa, was formerly first 
vice president of the Association. 





Developing Trust New Business 


Executives on the Sales Front 


N THE assumption that you should 
QO never send a circular or other piece 
of advertising literature unless you can 
follow up with a personal call, many 
of our leading trust institutions have 
hired specialists to represent them in 
the solicitation of trust new business. 

Ordinarily, these men are well equip- 
ped with a sound knowledge of estate 
planning and trust problems and being 
specialists in their particular field must, 
of necessity, keep abreast of the ever 
changing scene as it concerns taxes, stat- 
utes and other factors pertinent to trust 
and estate structure. 

Not being concerned with the admin- 
istration of an account once it is in the 
trust company, these men rarely are 
given titles and hence must introduce. 
themselves merely as representatives of 
their respective institutions. This is 
often a handicap as there are individuals 
too immersed in the idea of their own 
importance to realize the wonderful ser- 
vice these men can render and who re- 
gard them as ordinary salesmen. 

But this is not to suggest the classifi- 
cation of prospects into separate cate- 
gories,—those who can be seen and those 
who cannot. It is to suggest an alterna- 
tive, as a possible solution to a problem 
which must be faced. 

In every line of endeavor there are men 
at the top whose importance in the com- 
munity is recognized. These men want 
to meet and know the trust officer whose 
task it will be to administer their estates. 
Their accomplishments warrant a per- 
sonal visit from the senior trust officer 
or other high ranking official of the 
company. 

In our smaller communities where 
there are no new business departments 
in trust companies, direct contact has 
always been made by the officers with 
results comparable to the qualifications 
of the trust service. The soundness of 


this policy has already been recognized 
by some of the largest trust institutions 
in the country, who have adopted it in 
actual practice. 

Several large metropolitan banks have, 
during recent months, made it a policy 
that ranking executives of their trust as 
well as banking departments, devote sub- 
stantial time to new business develop- 
ment and contacts. The trust officer 
who is to live with the account should 
become familiar with the problems con- 
fronting a prospective trustor, and is 
particularly well equipped for this type 
of work. Because of the time element 
involved, however, such a plan might 
fail unless well organized in advance. 

The business of selling trust service is 
peculiar in that unlike a given commod- 
ity, it requires that we inspire confidence 
not only in the trust company with which 
we are associated, but first in the idea 
of trusteeship and its beneficial effects 
to the prospect. 


“Investment” Advice 


OW that the “war of nerves’ is off 

and actual fighting with its atten- 
dant horrors is well under way, we may 
shortly expect to see more of those books 
which have recently begun appearing (or 
reappearing), written for the enlighten- 
ment of the investing public, containing 
factual data without which we shall be 
doomed to poverty. 

There is also that individual whose of- 
fice is in his hat, from whom we may 
expect a visit any day now. Without 
the benefit of his knowledge on what to 
buy and when to sell during the present 
war period, we shall be groping in the 
dark. 

The newspapers are being flooded with 
advertisements of various advisory ser- 
vices which all but guarantee quick pro- 
fits on cheap stocks and war babies. 
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For the small sum of one dollar, it is 
supposedly possible to obtain vital in- 
formation which will enable the average 
investor to reap a rich harvest on the 
turns in the market. 

With the aid of statistical data the 
conclusion might be drawn that the war 
in Europe will react favorably on Amer- 
ican markets and that stocks are bound 
to rise from their heretofore depressed 
levels, but it is doubtful if these services 
are as well equipped as trust institu- 
tions to arrive at these or other conclu- 
sions, or to advise when to sell. 


Such advertising, however, is remin- 
iscent of the last World War, from which 
sprang so many newly acquired fortunes 
and misfortunes including the ten-year 
depression. 

The latest figures published seem to 
indicate that the majority of those for- 
tunes have since been dissipated. Per- 
haps their possessors became just a bit 
too over-confident and failed to subscribe 
to these same mushroom advisory ser- 
vices during that fateful month of Oc- 
tober, 1929. We do not recall that any 
of these services suggested sale just prior 
to the 29th of that month. 


Now is the time for banks to counter- 
balance this bally-hoo by “conservative” 
advertising, both in tone and theme. 


Are you replacing old foreign markets 
with NEW? 


‘The restrictions on trade with belligerent mations hes 
brought many » Rhode Island business man face to face with 
the problem of finding new foreign markets in recent weeks. 

In the solution of such a problem, the seasoned expenence 
and world-wide contacts of thie bank's Foreign Department 
can provide real help. 

‘Count on our complete foreign banking service for day-to-day 
and up to the minute information and edvice on foreign trade. 


Indvfrial 
TRUST PANY 


TRUSTS and ESTATES—Oct. 1939 


War Timing in Trust Company 
Advertisements 


«,...the end of which 
no man can foresee” 


Forces have been set in motion whose effects 
on invested wealth are no more predictable 
than the course of the war itself, “the end of 
which,” as the British Prime Minister says, 
“no man can foresee.” 

Through the unpredictable times which lie 
ahead this Company will continue to give 
full-time, organized attention to its clients’ 
invested wealth, and—whether acting as their 
trustee or as agent for the management of 
their investments —to exercise initiative in 
making such changes as appear desirable. 


FIDUCIARY 
TRUST COMPANY 


OF NEW YORK 


ONE WALL STREET Dicer 40010 


EXPERIENCE 


HAS NO SUBSTITUTE 


Tus Company—a Southern pioneer in estate 
management—has charted the course of es- 
tates entrusted to it, with experience and 
sound reasoning as its guide. This experience 
has no substitute and is available at the same 
cost as an Executor-Trustee who is less skilled 


in estate management. 


TRUST DEPARTMENT 


TRUST COMPANY OF GEORGIA 


ATLANTA 


"A Dependable Executor-Trustee Since 1891” 
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“It has been my opinion, that he who receives an estate from his ancestors is under 


some kind of obligation to transmit the same to their posterity.’ 


Charles M. Schwab 
Steel Czar 


Charles M. Schwab, multi-millionaire 
board chairman of the Bethlehem Steel 
Corp., and a director of the Empire Trust 
Company, New York, named that institution 
as co-executor and co-trustee with his broth- 
er, Edward H. Schwab, and Willard A. 
Mitchell, an attorney, in his will just filed 
for probate. 

The story of Mr. Schwab’s career has 
long been a “rags-to-riches” favorite. From 
counter-jumper in a village grocery at $3 
a week, he entered the steel business where 
he rose to the position of head of a great 
corporation. ? 

Legends clustered about him. He was 
the man who tore up a million-dollar a year 
contract in the face of the late J. P. Mor- 
gan and spurned the Kaiser’s offer of $100,- 
000,000 in gold, rather than break his con- 
tract with the Allies in the World War. 

Mr. Schwab’s will, drawn April 26, 1937, 
leaves the bulk of his estate to his brother, 
Edward, a sister, Mrs. Gertrude Barry, and 
the children of a deceased brother, Joseph, 
the share of the children being in trust. 


Harry C. Milholland 
Publisher 


Harry C. Milholland, president of the 
Pittsburgh Press Company, a Scripps-How- 
ard organization, named the Union Trust 
Company, Pittsburgh, Pa., executor of his 
will. 

Mr. Milholland began his career fifty- 
five years ago as an office boy on the old 
Pittsburgh Chronicle. He later became ad- 
vertising manager, vice president and co- 
owner of the Press, one of Pennsylvania’s 
leading newspapers. 


’__Benjamin Franklin. 


Floyd Gibbons 
Correspondent and Commentator 


Floyd Gibbons, war correspondent and 
rapid-fire radio news commentator, named 
the Chemical Bank and Trust Co., New 
York, as co-executor in his will filed for pro- 
bate recently. 

His thirst for adventure took him to many 
foreign lands. The owner of a home in 
Florida, he was described in 1937 as having 
spent only enough time to inspect the pre- 
mises. Famous as a foreign correspondent, 
and lately as a radio and news reel com- 
mentator, it is said that he lost his eye 
observing a German machine gun too close- 
ly, at Beleau Wood during the World War. 

His will, dated August 28, 1935, be- 
queathes his residuary estate to two broth- 
ers and two sisters after legacies to four 
employees. 


Charles Steele 
Partner of J. P. Morgan & Co. 


The will of Charles Steele, who died on 
August 5, 1939, named Devereux Milburn, 
Francis 8. von Stade and George Whitney, 
a Morgan partner, executors and Mr. Mil- 
burn and the Guaranty Trust Company of 
New York as trustees. It directed the exe- 
cutors and trustees to settle Mr. Steele’s 
interests with the surviving partners of the 
Morgan firm and affiliated firms in accord- 
ance with the articles of co-partnership. 

Each of Mr. Steele’s three daughters re- 
ceived $500,000 outright and $1,000,000 in 
trust for life with power of appointment 
over the remainder. They also received his 
real estate and personal effects. The resid- 
uary was divided into five equal shares, to 
be turned over to the three daughters. 
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Trust funds of $100,000 each are created 
for two sisters and a brother. At the death 
of the former, the principal is to be paid 
to the University of Virginia and to St. 
Thomas’ Protestant Episcopal Church of 
New York. 


Francis G. Keens 
Globe Trotter 


Francis G. Keens, who was said to have 
crossed the ocean 56 times and circled the 
globe on six different trips, named the 
Security-First National Bank, Los Angeles, 
Cal., executor and trustee in his million- 
dollar will probated in September. After 
minor bequests the entire residuary estate 
is to be held in trust. Among the income 
beneficiaries are two charitable institutions. 


Emily Winship Woodruff 
Co-Founder of Woodruff Foundation 


Mrs. Emily Winship Woodruff, co-founder 
with her husband of the Emily and Ernest 
Woodruff Foundation, Atlanta, Ga., left ap- 
proximately three-fourths of her estate, es- 
timated at over $5,000,000, to the foundation. 


The foundation grew out of a desire to 
use their estates in behalf of religion, edu- 
cation, hospitalization and medical care. 


The Trust Company of Georgia will act 
as agent for Mr. Woodruff, the executor. 


Miss Annie Burr Jennings 
Philanthropist 


Miss Annie Burr Jennings, donor to char- 
ities and descendant of early American set- 
tlers, named Lawrence K. Jennings, Fred- 
erick Sheffield and the Bridgeport-City 
Trust Company (Conn.) executors of her 
will. 


Miss Jennings gave much to Fairfield and 
its resident over a period of years, including 
gifts to the town library and for the restor- 
ation of the old Town Hall and a large tract 
along Long Island Sound in 1933 for use as 
a public beach and park. 


a 


The Toronto General Trusts Corporation 
has been appointed Administrator of the 
- estate of Alexander Maclaren, late of Buck- 
ingham, Que. The estate is valued at ap- 
proximately $3,201,008. 
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Maria T. Hunt 
Of Aluminum Co. family 


Maria T. Hunt, widow of the founder of 
the Aluminum Company of America, pro- 
vided for the setting up of trusts under her 
will of approximately $1,340,000. The prin- 
cipal part of her estate is left outright to 
her son, Roy A. Hunt, president of the Al- 
uminum Co. of America. 

The will, probated in September, names 
Roy A. Hunt and the Union Trust Co. of 
Pittsburgh, Pa, as executors. 


Dr. Donald Clinton Barton 
Petroleum Research Geologist 


Dr. Donald Clinton Barton, noted geophy- 
sicist and consulting geologist for Humble 
Oil & Refining Co., who died in Houston, 
Texas on July 8, 1939 at the age of 50, spent 
two years teaching geology at Washington 
University, leaving that post to become field 
geologist for the Empire Gas & Fuel Com- 
pany. This year he was chosen president 
of the American Association of Petroleum 
Geologists. He was author of many papers 
on geophysics and geology. 

Dr. Barton named a trust institution in 
Houston, Tex. and his surviving wife as 
co-executors of his estate and the bank was 
named sole trustee under the will. 


Joseph G. Minot 
Churchman—Friend of the Crippled 


Joseph Grafton Minot, nationally known 
for his aid to crippled children, died on 
June 19th at the age of 81. He was prom- 
inent in the affairs of the Episcopal Church 
and for many years was president and treas- 
urer of the Industrial School for Crippled 
and Deformed Children in Boston, as well 
as trustee and treasurer of Groton School. 

His will named the First National Trust 
and Savings Bank of Santa Barbara, Calif., 
as substitute executor of his estate. 


C. H. Baker 
Shoe Merchant 


C. H. Baker, wealthy shoe merchant and 
for many years director of the Bank of 
America National Trust and Savings Asso- 
ciation, Los Angeles, Cal., named that in- 
stitution as sole executor and sole trustee. 
He had created living trusts, with the same 
bank, prior to his death. In one of these 
he placed all his stock in the shoe business, 
so that the trustee is virtually the control- 
ling factor in the chain of stores which he 
operated in ten counties of California. 





Che Bonklet Shelf 


These booklets are offered without charge or obligation. 
Write to Trusts and Estates for those desired. 


Timing—A booklet describes a weekly 
service to institutions and individual inves- 
tors, which, through the correlation of fluc- 
tuations of economic indexes produces an 
indicator giving “buy” and “sell” signals. 

War Taxes—A bulletin analyzes war tax- 
ation in evaluating the outlook for Ameri- 
can securities. 

The “Massachusetts Rule”—A description 
of the “Massachusetts Rule” of trust invest- 
ment, recently adopted by statute in Con- 
necticut. Discusses advantages of the Rule 
as opposed to a statutory list of permissible 
investments. 

Estate and Tax News—A monthly letter 
concerning the creation and distribution of 
estates. 

A Primer of Wills and Trusts—Originally 
published in 1922, this booklet has proven 
so highly effective, it has had six printings, 
being re-edited as changes warranted. This 
booklet answers simply, many important 
questions relative to wills and the creation 
of trusts. 

Modern Care of Securities—A booklet de- 
scribing custodian service for securities and 
its convenience and economy to the user. 

New England Trends—A 38 page mono- 
graph containing factual data based on an 
economic and social study of the six New 
England states. Twenty-four primary fac- 
tors are presented, each supplemented by a 
graph showing New England as it is today 
in relation to what it has been in the past. 
This publication should be very useful in 
gauging the market possibilities of that sec- 
tion. 

Economic Effects of War—aA historical 
summary of what took place in 1914 after 
the outbreak of war and in the ensuing 
years has been made by an investment re- 
search department and is of particular in- 
terest at the present time. 

Taxation of Income and Estates—A let- 
ter which appears quarterly covers changes 
in the tax laws affecting trusts, wills and 
life insurance. This provides trust men and 
attorneys with a concise and convenient 
means of keeping fully informed on this im- 
portant subject and includes suggestions on 
how the tax load can be reduced in certain 
cases. The current, September, issue will 
be sent with the publisher’s compliments. 

Favored Securities—A bulletin just issued 
analyses the position of certain stocks which 
are in a favorable position under present 
war-time conditions. 


Bond Market Analysis—The current issue 
of a bond advisory service which provides 
a critical weekly appraisal of factors affect- 
ing the bond market, together with an an- 
alysis of individual issues with definite buy, 
hold or sell advice, is offered with the com- 
pliments of the publisher. 

Taxation—An organization which acts as 
investment advisers to financial institutions 
has prepared two bulletins of exceptional 
current interest. The first contains a dis- 
cussion of the Bailey case, involving a de- 
cision of the Court of Claims of the United 
States which, if sustained by the Supreme 
Court, will have very serious effects upon 
millions of dollars of life insurance now in 
force. The second reviews briefly the back- 
ground of two recent decisions of the United 
States Supreme Court which have made new 
law on the subject of how many states can 
tax the same property. The new tax liabili- 
ties now facing investors are clearly indi- 
cated and suggestions are made about what 
can be done, in certain cases, to avoid mul- 
tiple taxation. Both bulletins have been 
prepared by legal counsel. 


POLK’S 
BANKERS ENCYCLOPEDIA 


September 1939 Edition 


Recently off press, copies of the “Purple 
Book” bank directory of the world are still 
available and until the limited supply is 
exhausted. 


Just a few reference and convenience 
features include: 

Bank officers, directors and correspon- 

dent banks. 

Bank statements in statement form with 

date and breakdown of items. 

Federal Deposit Insurance Corporation 

and Federal Reserve System members 

clearly indicated. 

Merged and closed banks for past five 

years at alphabetical location. 

Each state a bank directory of the state. 

Investment Bankers Association and prin- 

cipal Stock Exchange memberships. 

Natural opening and layout of pages with 

durable indexing for accessibility of in- 

formation. 


Price delivered $15.00, or $20.00 to include 
monthly supplements. 


R. L. POLK & CO. 


DETROIT New York 
Polk Directory Bldg. 354 Fourth Ave. 





Personnel Changes in Trust Institutions 


GEORGIA 


Atlanta—FRANK W. BLALOCK, has 
been elected president of the Fulton Na- 
tional Bank. Mr. Blalock, formerly execu- 
tive vice president, succeeds R. G. Clay, who 
resigned because of ill health. 

Savannah—MILLS B. LANE, JR., has 
been advanced from vice president to first 
vice president, of the Citizens and Southern 
National Bank, to succeed H. LANE 
YOUNG, who became president. JOSEPH 
W. McAVOY was appointed assistant cash- 
ier. 


MASSACHUSETTS 


Cambridge—ALFRED M. KEELER, has 
been advanced to vice president of the 
Harvard Trust Company. He was formerly 
assistant treasurer of the company. 


MISSOURI 


St. Louis—STUART H. SMITH has been 
elected an assistant vice president of the 
First National Bank. He was assistant 
trust officer of the Tower Grove Bank and 
Trust Company. 


NEW JERSEY 


Union City—STEPHEN B. GIBBONS 
has been elected vice president and a mem- 
ber of the board of directors of the Hudson 
Trust Company. Mr. Gibbons formerly was 
an assistant secretary of the Treasury. 


NEW YORK 


Haverstraw—M. AMBROSE McCABE 
has been elected president and director of 
the National Bank of Haverstraw and 
Trust Co., suc- 
ceeding his 
father, Michael 
McCabe, who. 
resigned owing 
to poor health. 

Twenty - eight 
years of age, 
he is one of 
the youngest 
bank presi- 
dents in the 
country. Prior 
to his election, 
Mr. McCabe 
practiced law 
in New York 
City. H. LANE YOUNG 


NORTH CAROLINA 


Raleigh — CHARLES F. MEYERS, 
formerly with Bank of New York and Trust 
Company, New York, and HENRY W. 
HARRIS, have been appointed assistant 
cashiers of the Wachovia Bank and Trust 
Company. 


PENNSYLVANIA 


Carliske—-MERVIN L. LINE has been 
promoted from trust officer to president of 
the Farmers Trust Company, succeeding 
the late H. Elmer Sheaffer. SAMUEL M. 
GOODYEAR, formerly vice president, was 
elected chairman. 


Philadelphia—L. PAUL SKIDMORE has 
been appointed treasurer of the Real Es- 
tate Trust Company. He formerly was as- 
sociated with Halsey, Stuart & Co. 


NEW ZEALAND 


Wellington—In the recently issued report 
of the Public Trust Office, announcement 
is made of the appointment of J. H. CAR- 
RAD as solicitor to the Public Trust Of- 
fice; G. E. TURNEY as supervising estates 
clerk, head office; T. E. DOBSON as dis- 
trict accountant, Nelson; E. M. HOBIN as 
district manager, Taumaruni; and C. B. 
THOMAS as district manager, Fielding. 


a 
Silver Anniversary for Wayne 


On October 6th, Joseph Wayne, Jr., cele- 
brated the 25th anniversary of his election 
to a bank presidency. Mr. Wayne was elect- 
ed president of the Girard National Bank 

of Philadelphia 
in 1914, and 
when that in- 
stitution con- 
solidated with 
the Philadel- 
phia National 
Bank under the 
latter’s title, he 
continued as 
president. Un- 
der his man- 
agement, the 
merged bank 
has become the 
17th _ largest 
bank in the 


STEPHEN B. GIBBONS United States. 





a-sFsSe. . =! a eee > an 


Vrionis Enters Insurance Field 


George S. Vrionis, long a familiar figure 
in the trust field, has become associated 
with the Phoenix Mutual Life Insurance 
Company, in the New York agency of P. J. 
Philpott, as estate planning and trust con- 
sultant. 

Formerly an official of R. R. Bixby, Inc., 
and later of the National City Bank of New 
Rochelle, since 1925 he was assistant trust 
officer of the New Jersey Title Guarantee 
and Trust Company, of Jersey City, in 
charge of operations and new business, 

Mr. Vrionis was one of the first trust of- 
ficers in the East to address life under- 
writers on the estate approach. He is a 
graduate of New York Chapter, A. I. B. 
and was an organizer of the Westchester 
County Corporate Fiduciaries Association 
and was a member of the Committee on 
Trust Matters, New Jersey Bankers Asso- 
ciation. 

He is a member of the Class of 1940, 
Graduate School of Banking. Mr. Vrionis 
is the author of the “Record and Check” 
system. 


Hanes New ABA President 


Robert March Hanes, elevated to the 
presidency of the American Bankers Asso- 
ciation, at the Seattle convention, is a na- 
tive of Winston-Salem, N. C., president of 
the Wachovia Bank and Trust Company 
there, and a member of the well known 
Hanes family which pioneered in textile 
and tobacco manufacturing. He is a broth- 
er of John W. Hanes, Undersecretary of the 
Treasury. 


During the 
World War 
Mr. Hanes 
served in 
France with 
the 113th Field 
Artillery, with 
the rank of 
Major. He 
joined the 
Wachovia staff 
in 1919 and in 
1920 was elect- 
ed vice presi- 
dent. He be- 
came president 
In 1931, 


He served as member of the North Car- 
olina General Assembly, twice in the House 


ROBERT M. HANES 


1894 


MARYLAND 


TRUST COMPANY 
BALTIMORE | 


Federal Reserve System 
Since 1917 


and once in the Senate. In 1931-32 he was 
president of the North Carolina Bankers 
Association and later represented the asso- 
ciation on the Executive Council of the 
A. B. A. 


He has served the A. B. A. in many im- 
portant posts, including the chairmanship 
of the association’s Federal Legislative 
Committee. In 1937 he was unanimously 
elected second vice president of the asso- 
ciation. He is a member of the Federal 
Advisory Council of the Federal Reserve 
Board and a director in a number of or- 
ganizations and corporations. 


Mr. Hanes is recognized as a community 
leader and an aggressive banking executive. 
Since he became president of the Wachovia, 
its resources have more than doubled. It 
is the largest bank in the Carolinas and 
operates offices in six North Carolina cities 
with headquarters at Winston-Salem. The 
trust department is one of the South’s finest, 
having attained distinction under the guid- 
ance of Richard G. Stockton, who inciden- 
tally is slated for the presidency of the 
Trust Division of the A. B. A. in 1941. 
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Excerpts from Selected Articles 


IMPORTANT FEATURES OF THE 
TRUST INDENTURE ACT OF 
1939 


R. GREGORY PAGE, Chairman, Committee on 
Mortgage Trusteeships, Trust Division, American 
Bankers Assn., and Vice President, Bankers Trust 
Company, New York. The Trust Bulletin, Sept. 
1939. 


HE banks of this country do not accept 
as well founded either the charges made 
in a number of the specific cases cited, or 
the conclusions reached, in Part VI of the 
[S.E.C.] report [on trustees under inden- 
tures, submitted in June 1936]. 
Three of the principal recommendations 
of Part VI of the report have been carried 
into the Trust Indenture Act of 1939: 


“1. To provide full and fair disclosure, not only 
at the time of original issue of bonds, notes, de- 
bentures, and similar securities, but throughout 
the life of such securities. 

“2. To provide machinery whereby such continu- 
ing disclosure may be made to the security holders, 
and whereby they may get together for the pro- 
tection of their own interests. 

“3. To assure that the security holders will have 
the services of a disinterested indenture trustee, 
and that such trustee will conform to the high 
standards of conduct now observed by the more 
conscientious trust institutions.” 


Expressed differently and with a more 
direct relationship to the provisions of the 
bill, these objectives may be stated to be: 


1. The improvement of the provisions contained 
in trust indentures relative to the rights of bond- 
holders and to the duties and obligations of the 
trustee thereunder. 

2. The definition of what shall constitute a mate- 
rial conflict of interest in the indenture trustee 
and a prohibition against an indenture trustee’s 
continuing to serve as such in the face of a mate- 
rial conflict as defined. 

8. The provision of machinery whereby current 
lists of bondholders may be available, upon speci- 
fied conditions, to bondholders. 

4. The requirement of annual reports to bond- 
holders by the issuing company and the indenture 
trustee and in certain cases of interim reports by 
the trustee. 


Of Major Importance 


As favorably reported by the [House] 
Subcommittee, the bill contained many im- 
portant changes from the bill as passed by 
the Senate, the most important being the 
complete elimination of discretionary au- 
thority to the Securities and Exchange Com- 
mission over the provisions of trust inden- 
tures. In substitution, the House bill set 
up minimum statutory standards. 


This one change is of major importance. 
Under the Senate bill it would undoubtedly 
have been necessary for lawyers drafting an 
indenture to appear before the Securities 
and Exchange Commission and secure their 
approval of many of its important pro- 
visions. Under the bill as passed by the 
House it is possible for a competent attorney 
anywhere in the United States to draw an 
indenture in conformity with the Act and 
free of the exercise of discretion by the 
Commission. 

Among other changes, the bill expressly 
provides that the S.E.C., in administering 
the Holding Company Act, shall be limited 
on conflicts as to indentures, subject to the 
Trust Indenture Act of 1939, to the formula 
therein contained. It also provides that in 
passing upon the loan applications of pub- 
lic-utility companies, the S.E.C. shall not be 
authorized to prohibit a bank that is acting 
as trustee for one or more of the indentures 
of the public-utility company or its sub- 
sidiaries, from participating in the loan, pro- 
vided such institution shall agree in writ- 
ing (1) to be bound by the provisions of 
Section 311 of the Trust Indenture Act on 
preferential collection of loans and (2) in 
case of default, to exercise a prudent-man 
standard as defined in Subsections (c) and 
(d) of Section 315 of the Trust Indenture 
Act. 

The Act does not affect indentures exe- 
cuted prior to the effective date [February 
8, 1940], except that in the case of addi- 
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tional issues of securities, under an inden- 
ture executed prior to the effective date of 
the Act, the S.E.C. may require the inden- 
ture to be amended to conform to the Act, 
except to the extent that conformation 
would require consent of the holders of the 
outstanding securities or would impose an 
undue burden upon the issuing company. 


In the case of securities subject to regis- 
tration under the Securities Act the applica- 
tion to qualify an indenture shall be a part 
of the registration statement. That part of 
the registration statement having to do with 
the eligibility and qualification of the trus- 
tee must be signed by the trustee. The Act 
provides, however, that the penalties of the 
Trust Indenture Act, and not of the Securi- 
ties Act, shall apply to the trustee’s portion 
of a registration statement. The S.E.C. 
will, by rules and regulations, prescribe the 
form and method of such qualification, as 
well as the form and method of qualifying 
an indenture subject to the Act but cover- 
ing securities not subject to registration un- 
der the Securities Act, namely, securities 
issued as a result of a reorganization or a 
voluntary recapitalization. 


Conflicts and Bondholders Lists 


The Act sets up a formula as to what 
shall be a material conflict, and requires a 
trustee, which finds itself in such a position, 
to cure the conflict or resign as trustee 
within 90 days. Such a formula, if definite, 
must of necessity be arbitrary. In some in- 
stances this part of the Act will undoubted- 
ly present situations which appear unneces- 
sarily onerous to particular institutions. 
That is inherent in a statutory formula, but 
such a formula, because of its very definite- 
ness, has compensating advantages, 


Issuing corporations are required to fur- 
nish the trustee semi-annually with lists of 
bondholders. The trustee is required under 
specified restrictions to make such lists 
available to bondholders, or, at the request 
of bondholders, to mail communications to 
bondholders. 


The issuing corporation is required to 
make an annual report to bondholders. The 
trustee is also required to submit to bond- 
holders an annual report covering its admin- 
istration of the trust, as well as interim re- 
ports in the case of releases or substitution 
of property, or advances to the trust estate, 
if in either case the amount equals 10% of 
the securities at the time outstanding. 

Section 314 prescribes the provision which 
an indenture must contain in respect of com- 
pliance by the issuer with its covenants. 
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These requirements represent little change 
in substance from the provisions of the best 
of modern indentures. 


Trustee’s Responsibilities 


After default the trustee must exercise a 
prudent-man standard, and may not defer 
exercising the remedies of the indenture, 
until instructed and indemnified by bond- 
holders, if a prudent man in like circum- 
stances would act promptly. The trustee 
must notify bondholders of default, except 
that in the case of default, other than in 
principal, interest, or sinking fund, it may 
withhold such notice so long as it deter- 
mines that such withholding is in the inter- 
est of bondholders. 


The trustee may not be absolved against 
its own negligence, but shall not be respon- 
sible for failure of the indenture to comply 
with the Act or regulations thereunder, and 
prior to default shall be responsible only 
for such duties as are specifically imposed 
upon it by the indenture. The trustee is 
protected against the exercise of judgment, 
in good faith, unless negligent in ascertain- 
ing the pertinent facts, and is protected in 
acting upon the facts and opinions contained 
in certificates as permitted by the Act. 


Trustee’s Fees Inadequate 


Many corporate trust officers have be- 
lieved for some time that the present 
schedule of corporate trust compensation, 
even under conditions existing prior to the 
Trust Indenture Act, was in some respects 
illogical and really inadequate in relation 
to the responsibility involved. 


For example, the New York schedule, 
which is generally typical, provides, in the 
case of an unsecured issue, for an annual 
fee of $100 for an issue of $1,000,000; $350 
for an issue of $10,000,000; $650 for an is- 
sue of $50,000,000; and $675 for an issue 
of $100,000,000. Does anyone believe that 
it is good business for a financial institu- 
tion to assume the responsibility of trustee 
for a $100,000,000 issue, even under condi- 
tions existing before the Trust Indenture 
Act, for an annual fee of $675? It would be 
difficult to secure an insurance policy cover- 
ing such a risk in the amount of $100,000,- 
000 for a premium of many times that 
amount. 

It is true that in the schedule the rate 
of annual compensation increases in the 
case of secured issues. It is equally true 
that there are certification fees and fees for 
special services. However, the annual fee 
and some part of the certification fee repre- 
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sent compensation for responsibility as dis- 
tinguished from compensation for mechani- 
cal services. It would seem obvious that in 
the case of long-term issues at least, the 
combination of certification fee and annual 
fee still falls substantially short of reason- 
able compensation. 


The question is raised at this time be- 
cause the enactment of the Trust Indenture 
Act will make substantial changes in the 
operation of corporate trust departments 
as well as in the degree of responsibility 
assumed by indenture trustees. It seems 
wholly logical that the basis of compensa- 
tion should be adjusted accordingly. It is 
to be hoped that a new schedule will be de- 
veloped which will be fair to the issuing 
corporations, and yet will adequately com- 
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pensate trust institutions for the responsi- 
bility they assume and service they render. 


The Act is complicated and, on first read- 
ing, difficult to understand. As in all regu- 
latory laws, there are provisions which the 
regulated will consider unnecessarily oner- 
ous. On the other hand, it seems fair to 
say that the objectives of the Act are sound, 
and’ that wisely administered, with the co- 
operation of business and trust institutions, 
the Act should prove workable. 


With reason, trust men believe that the 
standards of corporate trusteeship have been 
maintained on a high level. As in all lines 
of human endeavor, there have been excep- 
tions. Manifestly, the Act will tend to re- 
duce materially the exceptions. This is a 
result trust institutions will welcome. 


Digests 


The Rights of Income Beneficiaries 
and Remaindermen in Defaulted 
Securities or Other Unproductive 
Trust Property 


JOSEPH RASCH, member of New York Bar. 
New York Law Journal, Oct. 2-6, 1939 inclusive. 


This is a detailed analysis of the New 
York rules applied in the situations cover- 
ed by the title of the article. It discusses 
cases in which the question is whether the 
instrument contains a mandatory power of 
sale of unproductive real estate held in 
trust (including property unproductive at 
death of the testator and that which sub- 
sequently becomes so). If the conclusion 
is affirmative (and assuming no contrary 
intent appears) apportionment of proceeds 


from eventual sale will be made between 
life tenant and remainderman. The same 
rules are held to apply to unproductive in- 
tangible personal property. The article then 
discusses the mechanics of apportionment 
as laid down in the various decisions. 


The distinctions between unproductive 
property and properties bought in on fore- 
closure of a mortgage held by the trust are 
pointed out. Here too the author ably pre- 
sents the rule applicable to apportionment 
of salvaged mortgage proceeds. He deals 
also with situations where the salvaged 
property is sold for cash and a purchase 
money mortgage, and cases where there is 
no salvage operation but rather a transfer 
of the defaulted mortgage itself for a cash 
consideration or for legal investments. 





Organization of Probate Courts and 
Qualifications of Probate Judges 


THOMAS E. ATKINSON, professor of law, Univ. 
of Missouri. Journal of the American Judicature 
Society, Oct. 1939. 


Stresses importance of giving increased 
attention to the matter of improving pro- 
bate administration. Points out that organ- 
ization of courts with probate jurisdiction 
has remained largely the same although the 
conditions under which it evolved have 
changed considerably. The principal recom- 
mendation made by Prof. Atkinson is the 
universal adoption of a requirement that 
the probate judge be an attorney at law. 

a 


Building a Bank Library 


ELLA I. CHALFANT, Librarian, Peoples-Pitts- 
burgh Trust Co. The Burroughs Clearing House, 
Oct. 1939. 


This article urges the establishment by 
banks of financial libraries of their own. 
In it, Miss Chalfant discusses the advan- 
tages from a practical as well as pecun- 
iary standpoint, of organizing and main- 
taining such libraries. The experience of 
her institution is offered as a guide. [The 
editors appreciate Miss Chalfant’s prom- 
inent mention of Trusts and Estates.] 


—————_—9——_—_—_—— 
Private Placement of Securities 


GUSRIED FREUND and EDWARD SCHEIDER, 
Research Department, Institute of International 
Finance. The Bankers Magazine, Aug. 1939. 


The authors discuss the growing prac- 
tice of large borrowers’ selling their secur- 
ities directly to institutional investors, 
without public offering, and point out the 
advantages and disadvantages of private 
placements. 


Articles on Taxation 


“The Taxation of Trust Intangibles,” by 
George D. Cherry, trust officer, First Na- 
tional Bank of Jersey City, N. J—Califor- 
nia Law Review, Sept. 1939. 

“Trust Income—Test of Grantor’s Liabil- 
ity,” by Charles S. Lowrimore, C.P.A. — 
Taxes, Sept. 1939. 

“Taxation of Common Trust Funds,” by 
Lawrence R. Bloomenthal, attorney.—Bank- 
ers Monthly, Sept. 1939. 

“Double Domicile in Inheritance Taxa- 
tion—A History of the Efforts of the Na- 
tional Tax Assn.,” by W. H. H. Gentry, at- 
torney—Taxes, Oct. 1939. 


Our 


things Delawarean can be useful 


close acquaintance with 


to other trust institutions serving 
estates with Delaware interests. 


WILMINGTON, DELAWARE 


“Life Insurance Policies Payable to Nam- 
ed Beneficiaries—Exemption from Federal 
Estate Tax,” by Bernard Epstein, attorney 
—Taxes, Oct. 1939. 


“The Bailey Case—Assignment of Life 
Insurance Policies under Section 302(g), 
Revenue Act of 1926,” by M. N. Friedland, 
attorney—Taxes, Sept. 1939. 


In its September 30th issue The Monetary 
Times (Toronto, Canada) publishes a re- 
view of Canadian government finances, in- 
cluding Dominion, Provincial and Munici- 
pal in an appraisal of the bond issues of 
these agencies. 


Tax Article in Law Book 


The article on “Multiple Death Taxes on 
Intangibles,” by Browne and Craven, which 
appeared in the June 1939 issue of Trusts 
and Estates, has been reprinted in a book 
entitled Conflict of Laws. This book was 
compiled by John H. Boman, Jr., a member 
of the Atlanta, Ga. Bar, who is a member 
of the faculty of Atlanta Law School where 
the book is used in the Conflicts course. Mr. 
Boman specializes in the field of estates and 
trusts. 


Tax Ruling on Sale of Foreclosed 
Real Estate 


Under a ruling of the General Counsel of 
the Bureau of Internal Revenue (G. C. M. 
21497), losses sustained by banks from sale 
of real estate acquired through foreclosure 
are now considered as ordinary losses, de- 
ductible in full, rather than as a capital loss 
limited to $2,000 over and above offsets 
against gains. The ruling applies to all 
years back to and including 1934, 





Nem Books 


Scott on Trusts 


AUSTIN W. SCOTT, Professor of Law at the Har- 
vard Law School. Little, Brown & Co. Four vol- 
umes, 2981 pages. $35.00. 


USTIN W. SCOTT needs no introduc- 

tion to trust officials and attorneys. His 
contributions to trust literature have gained 
him recognition as an eminent authority in 
this field. This new treatise seems destined 
to be ranked with Wigmore on Evidence and 
Williston on Contracts as one of the mas- 
terpieces of legal exposition. 

It will be remembered that the Restate- 
ment of Trusts, for which Professor Scott 
was the Reporter, consists of more or less 
dogmatic assertions of rules of law, elabor- 
ated upon to some extent by comments un- 
der the various sections. It was found im- 
practicable in a work of that kind to en- 
large upon the reasons which supported the 
Institute’s acceptance of one rule as against 
another where a conflict of authority existed. 
Since interpretation of judicial opinions is 
a matter largely affected by individual judg- 
ment, it would have been impossible to ob- 
tain a true analysis of the meaning of any 
particular decision or group of decisions. 

These four volumes, which cover the en- 
tire field of creation and administration of 
trusts, including charitable, resulting and 
constructive trusts, present a more complete 
consideration of the reasons underlying the 
rules adopted. This is especially important 
where there is conflict of authority or lit- 
tle or no authority on the subject, in which 
cases the Reporter and his Advisers select- 
ed what seemed to them to be the better 
rule. 

The purpose of this work is to justify the 
rules of the Restatement, or in instances 
where Professor Scott is of the opinion that 
they should not be adopted in jurisdictions 
where no contrary statutes or decisions 
exist, to criticize them, with reasons there- 
for. This latter apparent paradox results 
from the policy of the Restatement in as- 
serting as rules those principles of law 
which have been accepted by all courts in 
which the question has been litigated, some 
of which are considered by the Reporter to 
be unwise but were stated as the prevailing 
rule. The format of the work therefore fol- 
lows the Sections of the Restatement, num- 
ber by number, with decimal subdivisions 
for matter contained in the comments and 
for new matters added. 


It is important to note the emphasis which 
Prof. Scott places upon the administrative 
phases of trusts. Proof of his familiarity 
with the practical problems confronting 
trustees is found in the fact that he has 
been an outstanding figure at the Mid-Win- 
ter Trust Conferences in New York during 
the last several years. Trustees will there- 
fore welcome his authoritative treatment of 
their duties, powers and liabilities. 

Prof. Scott has made no attempt to dis- 
cuss certain related subjects such as taxa- 
tion, business trusts, the rule against per- 
petuities, conflict of laws and the trust as 
a security device. These matters, he felt, 
belong to other branches of the law and 
should be dealt with in their respective con- 
texts. He has gone as far, however, as 
practical limitations permit. 

Two other most important features of 
these volumes should be mentioned. First, 
a complete and detailed index and table of 
cases occupy all of Volume 4. Second, the 
work will be of permanent value because 
modern upkeep servicing eliminates the 
necessity of new editions and furnishes con- 
tinuous annotation as new developments 
arise. 

Without a doubt, this set belongs in the 
library of every attorney, trust institution 
and other organization concerned with 
fiduciary work. Trusts and Estates will be 
glad to assist its readers in obtaining copies. 


a , 


Financial Organization and Manage- 
ment of Business 


CHARLES W. GERSTENBERG, J.D. Prentice- 
Hall, Inc. 849 pps. $5.00. 


This second revised edition, just published 
takes cognizance of the significance and 
effect on corporation finance of the volume 
of federal legislation in the past five or six 
years, including the Trust Indenture Act of 
1939, the Chandler Bankruptcy Act, tax 
laws, the Securities Exchange Act of 1934 
and others. The use of Government reports 
and studies gives the book an official tone. 
Syndicate underwriting and the sale of se- 
curities receive new treatment. Among oth- 
ers, there are well written chapters on “Cor- 
porate Mortgages” (with references to the 
Trust Indenture Act), “Financing with 
Mortgage bonds,” “Extinction of Bonded 
Indebtedness” (conversion, redemption and 
refunding) and “Sinking Fund Bonds.” 
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Fiduciary Decisions 


Assets—Administration—Proceeds of 
United States Savings Bonds Held 
Assets of Estate, Although Payable 
To Named Beneficiary 


Washington—Supreme Court (en banc) 
Decker v. Fowler, July 11, 1939, 99 Wash. Dec. 
486; 92 Pac. (2d) 254. 


Charles Marino purchased several United 
States Savings Bonds, payable to “Mr. 
Charles A. Marino, payable on death to Mrs. 
May Decker.” Marino died and his admin- 
istrator included the United States Savings 
Bonds in the inventory of his estate. Mrs. 
Decker brought an action against the ad- 
ministrator to strike the savings bonds from 
the inventory, and the administrator, by 
cross-complaint, sought a judgment requir- 
ing the plaintiff to collect the bonds from 
the Federal Government and turn the pro- 
ceeds over to him, as administrator. The 
trial court entered a judgment striking the 
bonds from the inventory, from which the 
defendant administrator appealed. 

The Supreme Court, sitting en banc, re- 
versed the trial court, and directed the trial 
court to enter a judgment directing the 
plaintiff to collect the money on the bonds 
and turn it over to the defendant, as admin- 
istrator, as part of the assets of the estate 
of the deceased. The majority opinion 
treated the question as one of gift, and held 
that no gift inter vivos or in contemplation 
of death was perfected, because the donor 
did not divest himself of present control 
and dominion over the property absolutely 
and irrevocably. The majority opinion dis- 
tinguished the case from In re Cross’ Es- 
tate, 152 Wash. 459; 278 Pac. 414, involving 
the proceeds of war risk insurance, saying 
that in that case the court was considering 
an insurance policy, and who were the bene- 
ficiaries thereof, while in this case the court 


was considering a contract under which | 


money had been lent to the Federal Gov- 
ernment. Two of the nine judges of the 
Supreme Court dissented. 

Judge Steinert, in his dissenting opinion, 
stated that the transaction was not one of 
gift at all, but was purely a contract be- 
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tween Marino and the United States Gov- 
ernment; that under the contract Mrs. 
Decker had a present vested, though de- 
feasible interest in the bonds; and that the 
performance of the contract now entitles 
Mrs. Decker to the proceeds of the bonds. 
Further, to hold that Mrs. Decker is en- 
titled to collect the money, but that she must 
immediately pay it over to the administra- 
tor, is to rob the contract of its very sub- 
stance, and convert it into something that 
neither the purchaser nor the Government 
ever intended. 

NOTE: The United States Treasury De- 
partment filed a brief as a friend of the 
court in support of Mrs. Decker’s petition 
for re-hearing. The petition was denied. 


a 


Investment Powers—Mortgage Parti- 
cipations—Self Dealing — Taking 
Title in Trustee’s Own Name—Bank 
Absolved of Liability for Loss— 
Evidence of Good Faith 


Alabama—Supreme Court 


First National Bank of Birmingham v. Basham, 
October Term, 1939-40—6 Div. 400. 


Appellant, as trustee under the will of 
Virginia E. Jones, was given full investment 
powers. Deeming first mortgages on real 
estate the best available investments (the 
estate fell in in 1925), and since available 
trust funds obviously come at irregular in- 
tervals and in varying sums, it was the trus- 
tee’s policy to perfect desirable loans in ad- 
vance. Thus, upon approval of a loan by 
the trust department, the bank advanced 
its own money to the borrower; notes and 
mortgages were made to the bank, not as 
trustee; the notes, initialed by the trust of- 
ficer, earmarking them for trust invest- 
ments, were retained in the bank. The 
mortgage, after recording, was retained in 
the trust department. 

When sufficient funds accumulated in the 
trust fund account available for loans of 
this class, the trust department took over 
the notes, indorsed without recourse, and 





took an assignment of the mortgage from 
the bank to itself as trustee. The assign- 
ment was not recorded in the Probate of- 
fice. The transaction was completed by 
charging the amount of the loan with ac- 
cumulated interest against the trust ac- 
count and crediting the bank with a like 
sum. 

The loans were allocated in _ specific 
amounts to several trusts, the trust depart- 
ment issuing participation certificates. The 
books and records disclosed at all times the 
state of investments of each trust. Re- 
ports to the beneficiaries likewise disclosed 
the status of investments. 

Six loans of this type, purchased for the 
Jones trust, defaulted and were foreclosed 
and bought in by the bank as trustee. Two 
of the Jones trust’s investments were ac- 
quired by purchase of participating inter- 
ests of another trust in an existing invest- 
ment, which trust required cash for distri- 
bution on final settlement. 

The beneficiaries brought a bill in equity 
alleging that the foregoing actions amount- 
ed to breaches of trust. The Circuit Court 
surcharged the trustee. On appeal, 

HELD: Decree reversed; bill dismissed. 

1. There was no illegal self-dealing. The 
investments were made in the first instance 
for the benefit of trust estates, approved as 
good investments by the trust department. 
The acts of the bank in making temporary 
advances of its own money were in aid of 
the trust department in obtaining good 
loans, that the beneficiaries should have 
prompt investments yielding a good income. 

2. As to the trustee’s taking title to trust 
property in its own name, a distinction must 
be drawn between transactions wherein the 
interest of the bank and of the trust are in 
common, as where the acts of the bank are 
in aid of such trust, and transactions where- 
in their interests are antagonistic. 


3. Collection from the trust of interest 


on the loans from the time they were car- 
ried by the bank should not be penalized as 
self-dealing since this meant merely that 
the trust took the loans at their present 
value. There was no evidence of deprecia- 
tion between original approval and final 
investment of trust funds. 

4. After summarizing the advantages and 
disadvantages of investment in participa- 
tions, the court held there is nothing inher- 
ently improper in this form of investment, 
and nothing in the instant case to render it 
improper here. 

5. The act of purchasing assets of an- 
other trust with funds of the Jones trust 
appeared to be fair to both and therefore 
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must be upheld. There was no violation 
of the rule of undivided loyalty nor did the 
trustee have any personal interest to serve 
(disapproving rule in Barker v. First Na- 
tional Bank of Birmingham, 20 F. Supp. 
185.) 


6. This course of conduct by the trustee 
was inferentially known to and approved by 
the Comptroller of the Currency in his of- 
ficial examinations of the trust department. 


7. By an act passed in 1937, the course of 
business pursued by the trustee was ap- 
proved, and while not applicable to prior 
conduct is significant in declaring a future 


policy in keeping with that followed by the 
trustee. 


8. The trustee has acted in good faith; 
the losses resulted from economic conditions 
beyond the control of the trustee, not to 
be anticipated by prudent investors. 


9. The suggestion that depressions should 
be anticipated by trustees, if written into 
law, would set up a different standard than’ 
observed by prudent investors of their own 
funds; an abiding want of confidence would 
prevail tending to a continuous depression. 

—A Staff Digest 
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Investment Powers—Statutory Power 
to Modify Trust Investment Pro- 
visions Construed—Approved List 
of Common Stocks Applies Only to 
Instant Case 


New Jersey—Court of Chancery 


Reiner v. Fidelity Union Trust Company, 126 N. 
J. Eq. 78 (July 21, 1939). 


This case has led to publication of erron- 
eous statements in newspapers and maga- 
zines that the stocks* in which the court in 
this case had authorized the investment of 
trust funds had been designated or held 
legal for the investment of trust funds in 


New Jersey. That decision has no such ef- 
fect. 


One, Guenther, in his life time created a 
trust, the fund consisting of shares of stock 


*American Can Co., American Chicle Co., A. T. 
& T., American Tobacco Co. B, Beechnut Packing 
Co., Consolidated Edison Co. of N. Y., Consoli- 
dated Gas, Electric Light and Power Co. of Bal- 
timore, Corn Products Refining Co., E. I. duPont 
de Nemours & Co., Eastman Kodak Co., General 
Electric Co., International Business Machines 
Corp,. Liggett & Myers Co. B, Monsanto Chem- 
ical Co., The New Jersey Zinc Co., Public Ser- 
vice Corporation of N. J., R. J. Reynolds Tobacco 
Co. B, Sears Roebuck and Co., Sherwin Williams 
Co., Standard Oil Company of Ind., Standard Oil 
Co. of N: J., Texas Corp., Union Carbide and 
Carbon Co., International Nickel Co. of Canada. 
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of a privately owned corporation. These 
shares of stock were converted into money 
and the trustee came into possession of $1,- 
250,000 in cash, which it invested and re- 
invested from time to time in various in- 
terest bearing securities. 

The income of the trust was to be paid 
to one, Reiner, Guenther’s daughter, and the 
principal of the trust was to be paid to 
her in biannual installments until the prin- 
cipal is exhausted. Upon the death of 
Reiner before the trust fund is entirely dis- 
tributed she was given power of appoint- 
ment by will, failing which the trust fund 
or the balance thereof is to go to her issue 
and failing which to her estate. The trust 
agreement also provided that: 


“Should the above described stock, or any stock 
or securities issued and or held in lieu thereof, 
be redeemed then and in that event to invest the 
proceeds derived therefrom in such securities as 
are by the laws of the State of New Jersey desig- 
nated as legal investments for trust funds.” 


The New Jersey statute involved in the 
decision is as follows: 


“3:16-17. Investment of trust funds; change in 
conditions ; application to court of chancery. In all 
eases where by reason of a change in conditions 
which has or shall have occurred or which may be 
reasonably foreseen the objects and purposes of any 
trust heretofore or hereafter created by deed, will 
or other instrument might be defeated in whole 
or in part by the investment or continuance of 
the investment of all the funds of such trust in 
the kinds or classes of securities to which the 
trustee is or shall be limited by the statutes of 
this state or by the instrument or instruments 
creating such trust, any trustee or beneficiary of 
such trust may file a bill or petition in the court 
of chancery praying for a decree permitting or 
directing the trustee or trustees of such trust to 
invest all or a part of the funds thereof in other 
kinds or classes of investments. 


“*3:16-18. Decree authorizing change in kinds 
or classes of investments. If the court shall find 
[the conditions mentioned in 3:16-17] and that 
the objects and purposes of the trust and the in- 
terests of all the beneficiaries thereof, whether 
vested or contingent, would be promoted by the 
investment of all, or some part, of the trust 
funds in classes or kinds of investments other 
than those specified by the statutes of this state 
or by the instrument or instruments creating such 
trust, the court shall by its decree, notwithstand- 
ing that the trust so created may be in default 
prior to May 4, 1937, in respect to the terms of 
the instrument or instruments creating such trust, 
authorize or direct the trustee of such trust to 
invest the whole, or such part thereof as it shall 
designate, in any class or classes of investments, 
including common or preferred stocks of corpo- 
rations of this state or of any other state or 
country, which in its judgment will promote the 
objects and purposes of the trust and the inter- 
ests of all the beneficiaries thereof ; provided, that 
the court shall not authorize or direct the pur- 
chase of any class of common or preferred stock 
of any corporation unless such corporation shall 
have been organized and engaged in the conduct 
of its business for five calendar years immediately 
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preceding the purchase of the stock of such cor- 
poration.” 


The bill of complaint asked the court to 
authorize the trustee to invest such portion 
of the trust fund as it deemed advisable not 
in excess of twenty per cent of said fund 
in common stock selected from those includ- 
ed in a list annexed to the bill of complaint, 
alleging that economic conditions now exist- 
ing and which complainants believe will con- 
tinue to exist in the future, represent such 
a change in conditions occurring since the 
making of the trust which could not have 
been foreseen by the creator of the trust, 
that the objects and purposes of the trust 
may be defeated, by the continued invest- 
ment of the entire funds of the trust in the 
kinds or classes of securities to which the 
trustee believes it is limited by the trust, 
and alleges that the interest of all of the 
beneficiaries, vested and contingent, will be 
promoted thereby. 


After holding that the court had juris- 
diction of the absent defendant beneficia- 
ries by constructive service upon them by 
publication, and that the situs of the trust 
was in New Jersey, and that the statute 
quoted above is not unconstitutional, and 
that the investment clause of the trust 
agreement quoted above means legal in- 
vestments at the time of making any in- 
vestment and not legal investments at the 
time of the creation of the trust, the court 
held: 


“The court has inherent jurisdiction to grant 
the relief prayed and sufficient facts are before 
the court to warrant the exercise of that inherent 
jurisdiction. The court may not act merely be- 
cause the life beneficiaries desire a larger income. 
That element . . . is not decisive. The rights of 
ultimate beneficiaries in the corpus must also be 
considered. The action proposed must appear to 
be in the interest both of the life tenants and of 
the ultimate beneficiaries. 

“The purpose of the creator of the trust to give 
an income to life beneficiaries must be given con- 
sideration ... 

“A most important element to be considered in 
the instant case is the fact that the corpus of this 
trust at the time it was created consisted of pre- 
ferred corporate stock (not bonds) which stock 
provided for an income of seven per cent, and 
that the trustee was to hold that stock until it 
was redeemed. This fact indicates that it would 
be no shock to the creator of the trust if at least 
a portion of the trust funds should be invested in 
stocks and it indicates that, when he used the 
language which he did, confining the investments 
to legals after retirement of the preferred stock, 
he must have had in mind the fact that the court 
might designate as ‘legals’ securities other than 
those specifically mentioned in the statute. 

“Although I hold that the court of chancery al- 
ways had jurisdiction to permit investments of 
trust funds in other than those specijically men- 
tioned in the statute, that mere fact does not de- 
prive R. S. 1937,. 3:16-17 and 18, of influence. 














Prior to the adoption of the statute, although the 
court had in some instances acted, there was a 
reluctance on the part of the court to act as is 
indicated by the cases. The legislature desired 
to make it clear .. . that it recognized, not only 
that the court had jurisdiction to act, but that 
conditions were such ... as that the court, in 
proper cases, should act and it therefore expressly 
authorized the court in certain instances to act 
and provided for a method of procedure, and the 
legislature desired to make it clear that, among 
the classes of investment which it thought might 
be authorized, were common and preferred stocks. 
The legislature recognized that it might be neces- 
sary to invest in common stocks and it intended 
to limit the power of the court in this respect (the 
inherent power of the court being unlimited) and 
hence inserted’’ the proviso in 3:16-18. 

“Under the statute investments in common stock 
cannot be made until all parties are called into 
court and heard and it is necessary that the type 
of securities in which investments are to be made 
should be submitted to the court and the court 
may control the percentage of the trust assets 
which may be invested in common stocks. The 
législature recognized, as is the fact, that, in the 
light of the present chaotic conditions, this was 
the only safe and practical course to pursue. With- 
out the aid of the statute courts have authorized 
investments in securities other than so-called 
‘legals.’ ” 


This decision does not make the stocks 
listed in the footnote legal for the invest- 
ment of trust funds in New Jersey in any 
trust other than the trust involved in the 
decision. There have been at least five 
other proceedings in the Court of Chancery 
in which fiduciaries have been authorized to 
invest trust funds in stocks and in those 
cases there are no reported opinions. 

Fiduciaries desiring to invest trust funds 
in common stocks cannot, notwithstanding 
this decision, legally make such investments 
unless authorized to do so by the Court of 
Chancery upon application and proof show- 
ing the necessity for such investments. 
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Life Tenant and Remainderman—Ap- 
portionment of Money Received by 
Trustee for Surrender of Long 
Term Lease 


New York—Surrogate’s Court, N. Y. County 
Estate of O’Keeffe, N. Y. L. J., September 27, 1939. 


A Trustee applied for instructions as to 
the disposition to be made of money re- 
ceived by him for the surrender and can- 
cellation of a long term lease. Stating that 
there appears to be no New York precedent, 
the Surrogate 


HELD (following English and Massa- 
chusetts authorities) that the most equit- 
able procedure, serving to preserve the 
rights of the life tenant and the prospec- 
tive right of remaindermen, required that 


469 


the fund paid for the surrender of the 
lease should be divided into annual instal- 
ments to cover the period up to the ex- 
piration date of the lease, that as each of 
the instalments so became due it should be 
paid as income during subsistence of the 
trust, that each such instalment should be 
subject to the payment of proper income 
charges and to the plan of the will, and 
that on the termination of the trust the 
balance, if any, should be distributed to the 
remaindermen after appropriate appor- 
tionment to the estates of the then deceased 
life beneficiaries, in accordance with New 
York Surrogate’s Court Act, Section 204. 


———— 


Taxation—Estate and Inheritance— 
General Testamentary Power of 
Appointment Granted by Will of 
Non-Resident, State in Which 
Donee of Power is Domiciled May 
Not Tax Exercise . 


New York—Surrogate’s Court, New York County 


Estate of Eugene V. R. Thayer, N. Y. L. J., 
October 5, 1939. 


The testator, domiciled in New York, by 
his will exercised a general power of ap- 
pointment granted to him by the will of 
his father who died domiciled in Massachu- 
setts. The property disposed of by such 
exercise of the power consisted of intangi- 
bles held in trust for the testator during 
his life under his father’s Massachusetts 
will; all the securities thus disposed of were 
physically located in New York and in the 
possession of the testator—donee, who was 
one of the trustees under the Massachusetts 
will, the other two trustees being indi- 
viduals domiciled in Massachusetts. 

The question presented was whether the 
United States Supreme Court decisions in 
Curry v. McCanless and Graves v. Elliott 
[discussed in Browne & Craven, Multiple 
Death Taxes on Intangibles, 68 Trusts and 
Estates 673, June, 1939] amounted to a re- 
versal of a line of New York cases, like 
Matter of Sandford, 277 N. Y. 323 (1938), 
as well as Wachovia Bank & Trust Co. v. 
Doughton, 272 U. S. 567, and would ac- 
cordingly permit New York to tax the ex- 
ercise of the power. 


HELD: The authority of the Wachovia 
case was unimpaired and therefore the 
property passing under the power of ap- 
pointment should not be subjected to double 
taxation by the imposition of a New York 
death tax on the exercise of the power. 
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